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LAW, INDUSTRY, AND POST-WAR ADJUSTMENTS 


A NEw PROVINCE FOR LAW AND ORDER 


EADERS of the Harvarp Law REvIEw need no reminder 

of the contributions of Mr. Justice Higgins on the subject of 

‘A New Province for Law and Order.”’ The value of those con- 
tributions is recognized by judges of Australian state industrial 
courts. These courts, although limited to adjudication in intrastate 
matters, possess within their respective geographical areas a less re- 


stricted jurisdiction and far greater powers than the Commonwealth 
Court of Conciliation and Arbitration. For example, the South 
Australian Industrial Arbitration Court has an original, an appel- 
late, a civil and a criminal jurisdiction. Further, its process has been 
greatly assisted by determinations of industrial (or wages) boards 
constituted for particular industries. The boards include represen- 
tatives of employers and employees, and an independent chairman. 
When the Arbitration Court was first constituted, the assertion 
was made that the court would be deluged by appeals from deter- 
minations of industrial (or wages) boards. It was said that the 
employees would get all they could on the board, and would then 
appeal to the court on the chance of getting something more. 
The prediction has been falsified. At most, not more than one 
in twenty determinations has ever come before the court for 
consideration on appeal. Several explanations may be sug- 
gested. In the first place, the court endeavors to prevent in- 
dustrial disputes from arising or developing. It keeps in close 
touch with employers and employees, who have ready access to 
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a judge in chambers by way of deputations, conferences, etc. 
In the second place, when an industrial dispute is definitely before 
the court, whether the court is sitting in its original or its appel- 
late jurisdiction, the practice of the court has been to hold a pre- 
liminary sitting with a view to constituting the parties an informal 
tribunal for the purpose of coming to some agreement among 
themselves. At such preliminary sittings, the presiding judge may 
make suggestions as to what modifications should be made at the 
outset in the claims of either party. If an agreement between 
the parties is arrived at, the agreement is only made an award of 
the court after judicial consideration of its terms. Otherwise, “‘con- 
sent awards” might be out of harmony with the general principles 
upon which the court acts in making an award, if they did not 
amount in substance to a conspiracy between employers and em- 
ployees in a particular industry to exploit the general public. In 
the third place, should no agreement be arrived at, and the dis- 
pute come before the court for formal hearing, ordinary judicial 
process applies, with the accompaniment of the engagement (not 
inevitable but certainly prudent) of learned counsel. In the fourth 
place, when the court delivers a judgment, it does so with a view 
to stating principles clearly, and also to stating the precise grounds 
or reasons upon which those principles are based. The result of 
a sustained pursuance of this policy has been the development 
of a large body of doctrine for the purpose of rationalizing the 
operation of the Rule of Law in the sphere of industrial relations. 
Industrial boards have this body of doctrine to guide them when 
making their determinations. In other words, the boards both 
assist the court and are assisted by it. Parties, not within the ambit 
of any particular industrial board, are usually able to form a fairly 
accurate forecast as to what the decision of the court would be 
if the case were to come before the court by way of litigious process. 
The general result may be expressed by saying that there has been 
a minimum of industrial friction and a maximum of industrial 
harmony. There has also been more local autonomy than is pos- 
sible in the case of the Commonwealth Court which is unassisted 
by any commonwealth industrial boards. Progress in the exten- 
sion of the Rule of Law to industrial relations represents, to a re- 
markable degree, a combination of democratic and aristocratic 
elements. 
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THE PRESENT SITUATION 


Past achievement is no guarantee of future success. In fact, 
the system of compulsory arbitration in industrial matters is now 
being blamed, not only for alleged sins of commission or omission, 
but for many ills with which it has but a slight connection, or none 
at all. Several factors during the last twelve months have tended 
to develop class friction. (1) The Report of a Commonwealth 
Basic Wage Commission, constituted to inquire and report as to 
the cost of living (for a man, wife, and three children), and composed 
of representatives of employers and employees presided over by 
Mr. A. B. Piddington, K.C., has indicated a wage for adult males 
of sums varying in the capital cities of the different states, but 
averaging about £5.14.6 a week. The chairman, in a memorandum 
to the Right Hon. the Prime Minister, conceded in effect that 
Australian industries could not pay so high a rate of wage as a bed- 
rock wage. He suggested a flat basic rate of £4 a week, to be sup- 
plemented by a public maternity bonus system of 12s. each a 
week for each dependent child. Notwithstanding the memorandum 
just referred to, and notwithstanding an adverse report by the Com- 
monwealth Statistician as to the wages which Australian indus- 
tries would bear, there has been a persistent agitation on the part . 
of wage earners to induce the various industrial courts throughout 
Australia to adopt the findings of the Commonwealth Basic Wage 
Commission as a bed-rock living wage for all adult males. The 
courts have refused to concede the claim. The disappointment 
among wage earners has been acute. How acute, may be im- 
agined from the fact that most industrial courts in Australia had 
purported to provide a living wage likewise estimated on the basis 
of the needs of a worker with a wife and three children to support.? 
(2) Although the value of compulsory arbitration in Australia 
has been greatly impaired by the dual control of commonwealth 
and state courts (which has existed*without any demarcation 
of jurisdiction, and without any appellate machinery for coérd- 
inating the awards of commonwealth and state courts), the evils 
of dual jurisdiction have been brought very much to the fore in 
the last twelve months for several reasons. One reason is a decision 





1 Cf. The Living Wage (Printing Trades) Case, 3 S. A. I. R. 215, 252-262 (1920). 
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of the Commonwealth High Court, which has held that state instru- 
mentalities are amenable to the jurisdiction of the Commonwealth 
Court of Conciliation and Arbitration. Another reason has been 
a divergence of view as to hours per week and the method of es- 
timating marginal differences for skilled workers. The general 
practice in Australia in the past has been to prescribe a forty-eight 
hour week, and to add to the basic wage the preéxisting customary 
marginal difference for skilled laborers. (In a world of rising 
prices it seemed desirable to avoid the evil of an excessive wages 
bill; and it also seemed more important to secure to the under- 
dog a living wage than to award to the skilled worker a propor- 
tional margin as distinguished from a margin simply taken as a lump 
sum.) Some recent decisions of the commonwealth court have 
involved important departures. They display a tendency towards 
a forty-four hour week and the adoption of the principle of propor- 
tional margins in assessing the wages of skilled labor. Hence further 
dissonances between the commonwealth and most state courts. 
(3) In Australia, as in America, world prices have called for adjust- 
ments in nominal wages. From May, 1914, to September, 1920, 
wages had risen about fifty-four per cent. The rise would prob- 
ably have been much greater but for the fact that in Australia, 
where wages have been fixed generally by public authorities, 
and where employees generally had come to look upon public au- 
thorities as affording fairer criteria of wage justice than would be 
afforded either by the unrestricted operations of demand and supply 
in the labor market or by the results of collective bargaining, the 
rise in wages has not been so violent as in many other countries. 
Now that prices are descending, the difficulties of adjusting wages 
and prices may not be so formidable. They are, however, serious. 
So far as South Australia is concerned, the need is recognized, 
subject to conditions, in recent declarations of the local Board of 
Industry which is now entrusted with the duty of estimating the 
living wage. The board consists (in addition to the President of the 
Industrial Arbitration Court) of representatives of employers and 
employees. The board, after public inquiry into the adult male 
living wage, declared a wage of £3.19.6 a week (to replace a living 
wage declared about twelve months earlier by the Industrial Court 
of £3.15.0 a week). The declaration evoked much hostility on 
the part of both employers and employees. Undeterred by public 
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criticism, the board proceeded to conduct an inquiry as to the 
adult female living wage. In a report, dated August 11, 1921, 
the board made a declaration from which the following extract 
may be quoted: 


“ At the outset, the Board desires to state that it has acted on certain 
assumptions which, though amplified or implicit in its recent declara- 
tion as to the living wage for adult males, are also relevant for the pur- 
poses of the present report:— 

“tt, That, while the need for public and private economy is equally 
evident and urgent, the State of South Australia is not quite so hope- 
lessly bankrupt in resources of material, or of mind, or of will, as to 
warrant the Board of Industry in declaring as a standard living wage 
for unskilled workers generally a sum inadequate to supply what may 
be regarded as the bare necessaries of life in a supposedly civilized society. 

“9. That there is no impropriety in a belief that a sane economy should 
be sought through increased efficiency on the part of either employees or 
of employers, or of both, in the complex mechanism of production rather 
than through wages so low as to menace the health of the working pop- 
ulation, to depress purchasing power in the local market, and to give 
a legal sanction to the creation or growth of a malnutritioned and dis- 
contented proletariat. Further, that the employers and employees of 
this State, speaking generally, are not so devoid of intelligence as to fail 
to realize the importance of a more effective co-operation in the processes 
of production. 

“3. That the ‘normal and reasonable needs’ of the wage earner as 
referred to in the statutory definition of ‘living wage’ are not to be 
ascertained by reference to what may be deemed a possible scale of wages 
in industries passing through a period of abnormal depression due to 
world-wide influences. 

“4. That, with respect to industries of the kind just referred to, the 
State Industrial Court will adhere to its frequently reiterated policy of 
bringing parties together in order that they may discuss the desira- 
bility of carrying on for the time being, and if so, the question of ways 
and means by agreement of the parties. 

“s, That although a previously declared living wage during some time 
that it has been in operation may have become ineffectual to maintain 
the standard of normal and reasonable needs owing to a rapid increase 
in the cost of living due to world-wide causes, the duty of the Board 
as indicated by the Industrial Code is simply to declare a living wage 
for the future on such evidence as it has before it. 

‘6. That for the purpose of such declaration, while actually current 
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prices at a particular moment of time are relevant, average prices extend- 
ing over at least a quarterly period should in general have a prima facie 
preference whether prices appear to be likely to ascend or descend in 
the near future. 

“7, That the subject of the expediency of admitting of more frequent 
adjustments when prices are unstable is one for the consideration of 
Parliament, especially in view of the statement in the recent declara- 
tion of the Board that elasticity of adjustment in times of descending 
world prices is desirable in the interests of employers, employees, and 
the general community. 

“8. That the question whether a prior estimate of a living wage should 
be reaffirmed or varied should not be answered without some reference 
to the date at which, and the general scope of the evidence upon which, 
the prior estimate was given. 

“9. That increases or reductions in wages in other parts of the world, 
whilst relevant even in an investigation with respect to the living wage, 
must be viewed in relation to the industries in which, and the circum- 
stances under which, such increases or reductions have been made. [In 
the Labor Gazette, June, 1921, prepared and edited at the office of the Min- 
istry of Labor, London, many illustrations of both increases and decreases, 
but mostly of decreases, are given, For example, as regards decreases, 
‘Iron and steel manufacture — Fitters, turners, electricians, black- 
smiths, and patternmakers employed on maintenance work at blast- 
furnaces (members of the Amalgamated Engineers’ Union): — De- 
crease, under sliding scale of 60 per cent. on standard rate, leaving wages 
215 per cent. above standard. Rate after change — 41s. 6d. per week, 
plus 215 percent.’] 

“to. That the duty of the Board is to interpret ‘normal and reasonable 
needs’ by reference to the evidence before it, and to form its own con- 
clusion, even though (as in the case of the recent declaration of the 
Board with regard to the living wage for adult males) such conclusions 
may mean a lower wage than is enforced both by other State Industrial 
tribunals in Australia, and by the Commonwealth Court of Concilia- 
tion and Arbitration (to which last-mentioned Court both public and 
private employees of this State have a right of access). 

“rz. That, while the national production and income are relevant for 
the purpose of considering what wage may be considered a living wage, 
the duty of the Board in respect to women workers is to apply the stand- 
ard of needs as distinct from the standard of the relative value of the 
work of men and women employees respectively. 

“‘r2. That, in the interpretation of the needs of the unskilled woman 
worker, the sum implicit in the declaration of the living wage for adult 
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males for the maintenance of the woman who works in the home as 
wife and mother, though not conclusive, is yet relevant for consideration. 

“While the Board hesitates to state assumptions of which most may 
seem to be mere truisms, the statement seems desirable for two reasons. 
In the first place, if the assumptions are not in accord with facts, or 
with the legislative intent, or with the public welfare, the error can be 
corrected by legislative enactment. In the second place, there appears 
to exist a curious illusion that when prices fall a pre-existing nominal 
wage should be reduced, irrespective of the time at which the nominal © 
wage was declared, and irrespective of the general scope of the evidence 
upon which that nominal wage was declared.” 


The foregoing extract illustrates some of the difficulties of the 
process of adjustment during a post-war period. The average 
employee naturally does not like to see nominal wages reduced. 
Many employers, on the other hand, would reduce wages straight 
away, irrespective of the date at which such nominal wages were 
fixed. The psychological influences at work are illustrated by a 
recent and prolonged controversy in the State of South Australia 
with respect to copper-mining operations. An industrial agreement 
between employers and employees had been made during a period 
of high prices. When the price of metals fell materially, the em- 
ployers alleged that it was impossible for them to continue to carry 
on under the scheme of wages previously agreed to. On the other 
hand, the employees, most of whom were members of a very large 
union extending throughout Australia, elected to treat the case 
as a test case. They alleged a conspiracy of employers throughout 
Australia to beat down wages. They maintained, as matters 
of principle, that they could not give way without prejudicing 
employees elsewhere, and that in any case, if the company should 
incur some loss in continuing operations, such loss ought to be 
balanced against profits made in the preceding years when the 
prices of metals were high. For several months my learned col- 
league, Mr. Deputy President Webb, made endeavors to secure 
a settlement. Ultimately his efforts were Successful. The men 
went back to werk, under materially reduced wages, by agree- 
ment of parties, and without any award of the court. The apparent 
optimism of the Commonwealth Basic Wage Commission, the 
embarrassment under which employers labor through the existence 
of dual jurisdictions, and the difficulties of adjusting wages in 
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times of trade depression or falling prices, have combined to put 
a severe test upon the systems of compulsory arbitration now in 
force in Australia. At the imperious summons. of realities, mul- 
titudinous questions arise for consideration. Has too much been 
attempted ? Will a system of public regulation of industrial con- 
ditions work under conditions of falling prices, etc., etc.? 


THE NEED FOR REORIENTATION 


In a judgment which I gave in June, 1921, in The Trading Bank 
Clerks Case,’ I reviewed the whole industrial position. I remarked: 


“(z) Recent legislation has greatly increased the responsibilities 
of the Court and the ambit of those amenable to its jurisdiction. The 
fact has to be viewed in relation to what may be called the problem of 
national solvency, in view of the access which Government employees 
now have to the Industrial Court. (2) The present case is the first in 
' which I have been called upon to decide whether a claim properly be- 
fore the Court should be dismissed on the grounds that ‘in the public 
interest further proceedings by the Court are not necessary or desirable.’ (3) 
The application for a dismissal of the claim is made at a time when cat- 
astrophic conditions, world wide, are calling for adjustments in prices 
and wages and a reorientation with respect to the functions and even 
the value of public institutions for the regulation of the conditions of 
employment. No one can take up his morning’s paper without finding 
from day to day some new and perplexing problem which presents 
itself for solution. One is irresistibly compelled to ask what is the 
duty of Industrial Courts which have to face the questions of how best 
to protect employers from unfair competition, and employees from 
exploitation.”’® 


As‘the judgment occupies forty-four pages, I limit myself in 
the present article to a brief statement of its general tenor. The 
present drift in Australia is undoubtedly towards a class war. 
A large proportion of employers are so confident of their “ eco- 
nomic strength” and of the embarrassments which result from 
circumstances already stated, that they would like to get back to 
laissez-faire. A large proportion of employees will be satisfied with 
nothing less than Marxian Socialism. The general object of my 
declaratory judgment in The Trading Bank Clerks Case was to indi- 





24S. A.I1.R. 181. 
3 Tbid., 184-185. 
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cate a way between the Scylla of excessive public regulation and 
the Charybdis of laissez-faire. 


DIAGNOSIS 


Naturally, the first essential is a clear and reasonably compre- 
hensive diagnosis of existing industrial ills. From the point of 
view of symptoms, it is obviously unnecessary to-day to dwell on 
the forms and results of industrial unrest, the friction, worry, and 
insensate dissipation of energy — a general inefficiency in the work- 
ing of the economic machine which, though more apparent and 
menacing since the war, was becoming evident long before the war 
began. In order to determine in what ways industrial courts may 
extend the Rule of Law to industry without doing more harm than 
good, we must proceed from symptoms to causes. Modern in- 
dustrial unrest is a phase of, and in many respects is indistinguish- 
able from, social unrest — a disturbance in the mental equilibrium 
of citizens due to such causes as new and undigested knowledge, 
new wealth divorced from a sense of responsibility, and the mul- 
tiplication of new pleasures, of which the enjoyment is ill dis- 
tributed, often abused, and seldom brought into harmony with a 
reasoned scheme of individual life. New knowledge, new wealth, 
and the multiplication of pleasures, are phases of human progress; 
but the process of adjustment of the minds of men. and women 
to-day to the new conditions and new responsibilities of human life 
has been most conspicuous in creating uncertainty and discon- 
tent. It will be apparent that the operation of the causes just stated 
involves many problems with which an industrial court is not con- 
cerned. But in so far as the causes contribute to industrial insta- 
bility, their existence has to be recognized if a court is to avoid 
the fatal danger of tinkering with symptoms. 

Three specific causes of industrial unrest are more obviously re- 
lated to the work of an industrial court. The first is the war, with 
its aftermath. The second is the mechanical character of much 
of the work which has to be done in an age of machinery. The 
third specific cause, though existing before the war, has been very 
greatly emphasized as a result of the war. I allude to the coéx- 
istence of political democracy with industrial autocracy. The ap- 
parent assumption is that, although every citizen has intelligence 
enough to choose and criticize those who shall govern the country, 
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he has not intelligence enough, or he has not good will enough, 
to be entrusted with a voice in the direction of a trade, industry, 
or business, save within the modest limits suggested by legislation 
for the regulation of industrial conditions. The average laborer, 
though he has a voice in the destiny of the nation, has come to 
regard himself in industry as little more than a cog in a merciless 
mechanism for grinding out profits. Whether this view be sound 
or not I need not now discuss. It is enough for immediate purposes 
to insist upon the felt disharmony between ideas accepted in cit- 
izenship — ideas which involve self-determination and a conscious 
community of interest and responsibility — and the ideas reflected 
in the organization of industrial enterprises. 


Tue “WANTS OF THE WORKER” 


The subject of diagnosis may be approached from the point of 
view of those ‘‘wants of the worker,” the non-satisfaction of which 
is most apparently provocative of industrial discontent: (1) A 
higher standard of living, or at least a greater purchasing power. 
(2) A closer approximation to a just proportion between services 
rendered and reward or remuneration received. (3) A reasonable 
security of employment. (4) An interest in the work. With 
respect to the last mentioned, the average employee compares un- 
favorably with the craftsman of the middle ages, or the “profes- 
sional’’ classes of our own time. The chief problem of our day is to 
discover means to give to the worker a real interest in his work, 
whether such interest has its source in the character of the work 
done, or ina communal control, or in a community of interest and 
responsibility in results achieved, or again, in some variation or 
combination of these. Since we live in an age of machinery it 
is idle to ignore the need for other forms of realization of self- 
interest than have in time past proved sufficient. The problem 
of industrial life to-day is not to destroy machinery, but to adapt 
the mechanism of production in its wide sense to the insistent 
demand of men for some form of self-expression. The most ap- 
parent form of self-expression is the consciousness that the suc- 
cess or failure of a particular trade, manufacture, or process is 
in some way or other as much the concern of the employee as the 
employer. 
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INDUSTRIAL CoURTS AND BOARDS 


Neither wages boards nor industrial courts have proved, or 
ever can prove, a complete solution of the problem of industrial 
unrest. Yet it is worth while to consider both their value and their 
limitations. Though they are in the nature of a sequel to the 
Factory Acts of the last century, they have been freely criticized. 
While many employees urge that they are attempts to solve a prob- 
lem which can only be solved by radical measures of a more or 
less revolutionary character, many employers contend that the 
institutions, though ‘‘theoretically” admirable, have proved 
in practice to be meddlesome, irritating, and conducive to ineffi- 
ciency. A few extracts from recent expressions of opinion in the 
Australian press deserve quotation, if only to show a failure to 
realize the purposes and the inevitable limitations of the institu- 
tions criticized. ‘Industrial courts were constituted to prevent 
strikes. Why have they not done so?” “Why have industrial 
courts failed to do justice to the toilers?”” “‘ Why have industrial 
courts been so consistently unfair to employers?” ‘Industrial 
courts were constituted to put an end to the industrial strife and 
unrest of our time; but they have augmented these evils.” It 
should be apparent that the criticisms, if not partisan, at least 
display a failure to realize the complexus of the causes of social and 
industrial unrest. Adam put the blame on Eve. “The old Adam 
survives.” An ever increasing censoriousness is one of the pre- 
vailing traits of our time. One half of the criticism of modern 
democratic institutions might be summarized in a single question, 
“Why does not Parliament make men virtuous?” True, the ques- 
tion is not put in this terse form. But the fact remains that man, 
being human, possesses, among other qualities, the very human 
quality of ‘‘shifting the blame.” An existing order or institution, 
being in the nature of things an abstraction, and so incapable of 
suing for slander, is most convenient for the purpose. 

I have referred to some criticisms of industrial courts in an art- 
icle on “Industrial Courts in Australia.”’* Therein® I pointed 
out the value of wages boards, and the need to supplement 
their action by a judicial tribunal which, instead of acting 





4 Jour. ComparatTIvE LEGIS., p. 169 (October, 1920). 
5 Ibid., p. 171. 
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in a sectional way, should view industry at large. I referred ° 
to the fact that publicly unregulated freedom of competition would 
justify conditions reminiscent of ‘The Song of the Shirt,” and sug- 
gested ’ the psychological advantage of having a judicial author- 
ity, to which industrialists might appeal, both as an alternative to 
industrial anarchy, and as a protection to average employers from 
unfair competition. In the same article* I discussed the question 
whether, making allowance for inevitable adverse conditions of long 
standing or recent growth, industrial courts in Australia have been 
as successful as might have been reasonably anticipated. I en- 
larged ® upon the need in a country like Australia, with a single 
fiscal system, for an industrial appellate tribunal to harmonize 
the awards of commonwealth and state courts. Later’? I re- 
ferred to the contention that industrial courts are a legalization 
of class warfare, and pointed out that such courts do not create the 
warfare, in so far as it exists, but are essentially a means for cop- 
ing with it in accordance with reasoned principles. I referred ™ 
to the moral value and effect of industrial awards. I also touched ” 
upon those agencies of social betterment, which are complementary 
to the judicial regulation of industry. 

The above references cover too wide a field for immediate dis- 
cussion. But I desire to refer to certain subjects: 

(1) The failure to suggest workable alternatives to the schemes of 
industrial regulation by public authority. — There are, of course, 
suggestions for a radical change in the present economic order. 
But such suggestions do not appear to admit of adoption in the 
present or near future. I had this in mind when I said in a judg- 
ment in The Living Wage (Printing Trades) Case:¥ 


“Every gain or loss in this world has to be regarded in the light of 
alternatives. In industrial matters, the alternative has been, and re- 
mains, either justice in accordance with reasoned principles, or the 
turbulence of an industrial strife, and the rule of might. Both em- 
ployers and employed have to gain in the long run by the adoption of 
the former of these alternatives. Speaking of South Australia, I have 
no hesitation in saying that those who deny that the activities of this 





$ Jour. CoMPARATIVE LEGIS., p. 172 (October, 1920). 

7 Ibid., p. 178. 8 Ibid., p. 180. ® Tbid., p. 181. 

10 Ibid., p. 187. ul Jbid., p. 185. 2 Tbid., pp. 170, 187, 188. 
3 35S.A.I1.R. 215, 225-226 (1920). 
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Court have exercised on the whole a steadying influence upon industry 
in this State must be blind to the sum total of facts. They are unable 
to see the wood for the trees. They are so obsessed by this or that case 
of ‘industrial burglary’ that they cannot see the industry of the com- 
munity as a whole.” 


(2) The futility of relying on “‘the free play of economic forces.” — 
It ought not to be necessary in these days to say anything in refu- 
tation of those who talk about what they describe as the “‘inexor- 
able law of supply and demand.” But, as Leslie Stephen remarked, 
exploded fallacies live long after their brains have been knocked 
out. In the judgment just referred to I remarked:™ 


“While economic tendency cannot be ignored, the ‘free play’ is apt 
to grind to powder. The operation of economic forces can, within limits, 
be controlled, qualified, and in a measure directed. The history of civil- 
ization is a long record in illustration. . . . I cannot refrain from adding 
that it is strange to me that the ‘unrestricted operation of economic 
forces’ should be urged at a time when we have come to realize, though 
imperfectly, the need for international regulation in order to prevent 
the desolation of war. In the life of each nation, no less than in that of 
the society of nations, the need for socially regulated order exists, and 
that need extends as much to what are called industrial matters as to 
what are called civil and criminal matters. The sooner the fact is recog- 
nized by employers and employees alike, the sooner shall we reach a 
better order.” 


More recent events in the world of trade and commerce suggest a 
further remark. At the very moment that employers invoke un- 
restricted supply and demand as a criterion of wage justice, many 
of them are deeply concerned to prevent, by artificial means, 
supply and demand from operating in respect to the price of com- 
modities or services. I have not in mind oppressive corners and 
combines, seeking every occasion to exploit. It is sufficient for my 
purposes to point out combinations of suppliers who seek govern- 
mental aid, with the object of tiding over periods when a temporary 
surplus of supply might leave producers at the mercy of specu- 
lators on the market. The object is legitimate, but not more so 
than the public regulation of industrial conditions. The fact that 
there are necessary limits to wise action in both cases need not 





43S. A.I. R, p. 229. 
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blind us to the inconsistency of those who would entrust conditions 
of employment to unrestricted supply and demand, while appealing 
for public control to prevent a débdcle in the price of commodities 
or services. 

(3) The limitation of the value of collective bargaining. —It is a 
common cry, expressed in different camps according to circum- 
stances, “‘Let employers and employees agree among themselves.”’ 
At the very opening of this article I have tried to show how large 
is the field for agreement between employers and employees. But 
one has to face the fact that sometimes disputants will not agree 
even on fundamentals; that sometimes they may agree on standards 
which cause discontent and dislocation in other industries; that at 
times employers may be strong enough to impose intolerable con- 
ditions on the workers; or again, that the employees, as a result 
of a scarcity of labor, strong organization, or strategic position, 
may be able to impose unfair conditions on employers. It is idle 
to speak of such possibilities as ‘‘academic.” They actualize in 
every-day experience. The practice in the South Australian Indus- 
trial Arbitration Court has been already outlined. My immediate 
point is that the settlement of industrial disputes in the ways indi- 
cated is something different from collective bargaining as ordi- 
narily understood. It is a settlement arrived at after mediation 
and suggestion by a public official, and inevitably subject to an 
anticipation of what the award of the court would be if the case 
were proceeded with by way of a formal hearing, conducted with 
due regard to principles expressed in reasoned judgments of the 
court in previous cases. 

(4) The public regulation of industry during the war and post-war 
periods. —'The experience of the public regulation of industry by 
boards or courts during recent years goes to show, not that such 
regulation is valueless, but that its value is qualified by time and 
circumstance. Dean Inge has expressed the present situation, as 
regards England, in graphic if impressionistic terms: 

“‘We are no longer united as a nation; we are a mass of helpless individ- 
uals, plundered by gangs of conspirators, honeycombed with treason... 
Many persons appear to have made fortunes out of the calamities of 
their country, and to wish their neighbors to know that they have made 
them. Organized labor has thrown off the mask, and is frankly setting 
up a new privileged class, blackmailing the public by their monopoly 





LAW, INDUSTRY, AND POST-WAR ADJUSTMENTS 237 


of one or other of the necessaries of civilized life. We all know how we 
are being treated by the miner and the bricklayer; nothing more scanda- 
lous, and nothing as ruinous, was ever done by the captains of industry 
in the days before the Factory Acts.” 


To what extent either America or Australia is better than England 
I leave to others to say. I do, however, express the opinion that 
the public regulation of industrial conditions has greatly mitigated 
the evils of industrial strife in Australia during a trying period. 
We suffer, of course, from defects in the public machinery. Those 
defects, however, are remediable. But the most perfect public 
machinery will assure neither industrial peace nor industrial effi- 
ciency unless such machinery is supported by public opinion and 
supplemented by private agencies. Further, the proved possibili- 
ties of codperation between employer and employed have a direct 
bearing upon the terms in which, or the conditions upon which, 
awards of this court should be made. ‘The principle of private 
justice, as embodied in such an institution as the vendetta,” writes 
Dr. Marett, “‘deserves full credit at the hands of the historical 
jurist for the part it has played in stimulating the State lawyer to 
invent an improved substitute for it.””* Ifmy preceding argument 
be sound, the industrial strife of our time provides a stimulus to 
state action; but the “improved substitute” calls for hard think- 
ing and judicious action on the part of both the legislative and 
the judicial organs of the modern community. Specifically, so far 
as industrial courts are concerned, the term “judicious action” 
has a negative as well as a positive implication. Too much as well 
as too little may be done. I conceive of ‘‘the harmonious code for 
the governance of industrial relations” as limited in scope, just as 
law in general is limited to the governance of human relations in 
so far as they are proper for enforcement in legal tribunals. It has 
never been the ideal of the jurist to cover the whole field of moral- 
ity. It ought not to be the ideal of industrial courts to cover the 
whole field of industrial relations. The fact is so obvious that I 
should not refer to it but for a quite natural though indefensible 
disposition, which has been displayed by large classes of employers 
and employees alike, to expect industrial courts to draw up a com- 
plete bill of the conditions of employment in a particular industry. 





1% Jour.. COMPARATIVE LEGIS., p. 39 (January 1921). 
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I have heard an employer say, under examination: “If our em- 
ployees are to have access to tribunals, then, of course, the present 
concessions which they enjoy must be abolished.” It would be 
just as logical for a citizen to say: “If my neighbor is to have 
the right of access to legal tribunals, then my moral obligations 
are defined, and he must not expect me to recognize any other 
obligations than those imposed by law.” We have outgrown this 
attitude so far as law in general is concerned, if, indeed, such an 
attitude ever existed. But the novelty of industrial arbitration has 
served temporarily, at least, to develop an exaggerated expectation 
of the possibilities of such arbitration. 


PRIVATE AGENCIES 


In The Trading Bank Clerks Case,* I refer to the proved possi- 
bilities of private agencies supplementary to, or even independent 
of, public regulation. For decades there has been much writing 
and talking about codperative enterprise. In recent years some 
extraordinary results have been attained which go to show that 
theories about codéperation can be put into practical operation. 
Special reference is made in the judgment cited to the recent book 
of Mr. Leitch, “‘Man to Man.” In many and varied businesses 
the claim is made that the application of common-sense methods 
of business organization, made and carried out by Mr. Leitch in 
conjunction with employers and employees, achieved the following 
results: (1) Strikes abolished; (2) output increased from 30 to 
300 per cent.; (3) profits larger, wages higher, and employment 
more secure; (4) labor antagonism and dissatisfaction practically 
eliminated. Mr. Leitch’s methods afford an illustration of the 
value and possibilities of the self-government of the business unit. 
As the result of ingenious systems of profit-sharing, of common 
control and responsibility under wise leadership, employees were 
given a new interest in their work, and a new sense of power and 
responsibility. Ido not accept the results as proving either that the 
millennium is at hand, or even that the time has yet arrived when the 
interests of employers, of employees, or of the general community, 
can be safely entrusted to “the beneficent operation of private 
agencies.”’ What some employers have done is no guarantee of 





16 4S. A.I1. R. 181, 200. 
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what will be generally done. In the case cited, I dwell at length on 
the obstacles in the way of industrial betterment along the lines 
of autonomy of the business unit. These considerations support the 
conclusion at which I have arrived, after a careful consideration of 
the present industrial situation, that the next step forward, which 
is at once practicable and to the advantage of everybody, is to 
supplement the operation of public regulation of industry, whether 
by industrial boards or by courts, by the formation of private 
boards or councils for a particular business concern. So far as pri- 
vate agencies acting alone are concerned, it is only necessary to 
reflect how the psychological factor stands in the way of social bet- 
terment. Many employers may be accused of inertia, of conscious 
or unconscious go-slowism, of seeking to maintain artificial prices, 
of exploiting piecework, of undue secrecy as regards profits, and of 
a traditional class opinion with its reflection in a class organization 
which easily lends itself to perverse and immoral purposes, seeking 
to defeat labor rather than codperate with it. On the other hand, 
many employees may be accused of impossible idealism, of conscious 
or unconscious go-slowism, of an obsession as regards high nominal 
wages, of ‘direct action,” of a desire to get much while giving little, 
and even of doing everything and anything to make an existing 
order unworkable, without any clear consciousness of the nature of 
the new order to be substituted, or the cost to be paid in establishing 
the new order, or the means of bringing it into operation. Such 
accusations, and many others, may be made without attempting 
to apportion the blame as between employers and employees. In 
any case, they can be made with apparent justice. The fact goes 
to show at least a provisional need for arbitration, conciliation, 
or suggestion by public authority. But, ifmy argument in this arti- 
cle be sound, the near future suggests no prospects of radical im- 
provement unless employers and employees combine to supplement 
public regulation by an intelligent appreciation of the conditions 
under which common interests may be promoted. The main 
obstacle to reform is ignorance. The spirit of autocracy in some, 
the combative instinct in others, are less serious in the range of 
influences which play a part than is the misunderstanding of the 
ways in which a true self-interest may be realized without sacrifice 
of the common interest. 
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Tue Duty oF AN INDUSTRIAL CouRT 


In the principal case, I summarize my own views as to the extent 
to which, and the modes in which, a court of compulsory arbitra- 
tion may contribute to the solution of the problems of industry. 
Several conclusions are stated: (1) The social and economic 
milieu conditions the methods of efficient action by an industrial 
tribunal. (2) Both world and local conditions suggest that the 
pathway toward industrial betterment in the near future lies in 
a combination of public and private agencies. (3) An industrial 
tribunal must not ignore the danger of stifling, by excessive regu- 
lation, the free development of private agencies. (4) The terms 
of an award of an industrial tribunal may be framed so as to give 
a new incentive to private agencies; for example, by express pro- 
vision for codperative councils in the nature of enterprise boards 
(as distinguished from industrial boards for an industry as a whole), 
solely constituted of representatives of a particular employer and 
of employees immediately affected. The more important reasons 
for this limitation of ambit are that an award provides for an indus- 
try as a whole; that what is needed is a supplementing by private 
agreement of the terms of the award; and that if the parties to such 
private agreement were to include a large variety of concerns, the 
net result would probably be the lowest common measure rather 
than the highest common good, if not, indeed, a conspiracy to ex- 
ploit the consumer. The chief functions of the codperative coun- 
cils would be: (a) To adapt an award made by the court to the 
special conditions of a particular enterprise; (b) to consider dis- 
putes that might arise as to the terms of an award; and (c) to con- 
sider and determine upon proposals relative to the conditions of 
employment not inconsistent with the award. The last mentioned 
function is by far the most important. It extends to such matters 
as the best means of increasing efficiency (in respect of quality, 
output, or services), the terms of any bonus that may be agreed on 
as supplementary to the award in respect of prices, profits, or out- 
put (so as to make the wage earner a dividend sharer), and generally 
to the discovery and application of means for the expression of that 
community of interest and responsibility between employer and 
employee which is far more important in range than those surface 
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antagonisms which are so apt to obsess the minds of parties in argu- 
ment before a court. 

Here is a clear, definite and practicable policy. It is, however, 
pertinent to refer to some of the more obvious objections which 
may be urged against such a process of industrial emancipation, 
because a judicious combination of public and private agencies is 
impossible of realization if employers are autocratic or employees 
destructive. We were once told by an eminent statesman to think. 
imperially. In a world of ubiquitous expectancies of evils to come, 
the need to think imperially may remain. But in any case, we live 
in an age when we must think industrially; and to think industrially 
means to think codperatively. To this end, it is worth while to refer 
to objections which just because they are obvious are also dan- 
gerous. The objection that such councils as I have suggested 
could not work has been disproved in many countries, and even in 
Australia, though they have functioned there to a very limited 
extent and in imperfect forms. The objection that the councils 
do not go far enough — the most common objection to nearly all 
proposed reforms and the most dangerous, because it serves to 
divide reformers and to render their efforts futile — implies a rejec- 
tion of a present good on the assumption of the possibility of attain- 
ing some other good at a more or less remote future. The objection 
that the councils may prove disruptive of authority betrays a medi- 
eval conception of the meaning of authority, quite incompatible 
with the trend of modern thought. The objection that the councils 
may weaken the strength of the trade unions must be viewed in 
the light of the fact that the trade union exists for the welfare of 
its members, and in any case would necessarily continue to have 
most important functions to discharge, not to speak of the new 
function of protecting sub-groups of its members. The objection 
that the councils may dethrone “capitalism” has to be viewed in 
the light of the fact that what the community really needs is more 
wealth, better distribution of wealth or income, and a more intelli- 
gent appreciation of the conditions of producing wealth or income 
in a modern democratic community. In the present article I can 
only refer to such objections. They have a common basis in the 
assumption of the incapacity of man to adapt himself to new con- 
ditions of environment. The most obvious and comprehensive 
answer to such objections as I have stated is, apart from actual 
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achievement in many countries, that codperation between employers 
and employees is not impracticable for the simple reason that it 
has become necessary. 

Though I do not venture to anticipate other than a gradual 
adoption of such methods of codperation as I suggest, I must 
confess to a confidence that the average democratic citizen has in- 
telligence enough to realize that exhibitions of primitive combative- 
ness must end in chastisement, in a world where the operation of 
international competition, though perhaps qualified by protective 
tariffs, is an overshadowing influence. If, as I maintain, codperative 
enterprise has become a necessity, the recognition of that necessity is 
a mere matter of time. The sooner and the more general the recog- 
nition, the less will be the price paid for emancipation from the ills 
we now suffer. The immediate difficulty is for men to understand 
that, while mutual aid is an ancient and approved means for attain- 
ing good results, the institutions, the forms of organization, or the 
modes of expression of mutual aid, are conditioned by circumstances 
of time and place. If to-day we are to have less fighting and more 
remuneratively productive work, if we are to have less hostility, 
hate, suspicion, worry, or fuss, and more efficiency in the complex 
processes of remunerative production, we must think hard about 
such means of industrial reorganizations as are immediately possi- 
ble and of proved efficacy. Two obsessions must be got rid of — 
one, the obsession of distribution as a sort of end in itself; the other, 
the obsession of production by methods which cannot command 
the allegiance of the average citizen of to-day. The emancipa- 
tion from such obsessions should come at the same time. Failure in 
the process of emancipation may mean a temporary triumph for 
employers or employed as the case may be; but such a triumph is 
likely to be gained at the cost of a grave and perhaps irreparable 
loss to the community, if not of moral bankruptcy. Extremists 
in either camp may repudiate such a conclusion. I believe that, so 
far as Australia is concerned, the average citizen will subscribe to the 
following: First, that codperation has become an imperative neces- 
sity; second, that codperation (at any rate for the time being, and 
in a freedom-loving community with a preference for evolution as 
distinct from revolution, a tradition in favor of law and order, and 
an amenability to reason and discussion) is most practicable of 
realization by a frank and unreserved adoption of the principle of 
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autonomy or self-determination in the organization of the business 
enterprise. The forms or degrees of autonomy must vary, not 
merely in accordance with the infinitely varying conditions of 
particular enterprises, but also in accordance with the extent to 
which intelligence and good will predominate. I assume an auton- 
omy not independent of, but supplementary to, the public regu- 
lation of the conditions of employment. The compulsory terms of 
an award should be limited to such minimum conditions of em- 
ployment as are in the interests of employers and employees 
throughout the industry. In particular businesses something more, 
and something far better, is possible. That ‘something more” de- 
pends, as I have just said, upon the extent to which intelligence and 
good will predominate. Despite all inflammatory talk I must confess 
to a conviction that the immediate lack is less a good will than an 
intelligence to find forms for its expression. Notwithstanding the 
turbulent antagonisms which disturb economic life, I believe that 
the great body of employers and employees in Australia desire to 
be fair, and are not unconscious of what I may call the logic of time 
and circumstance. But the desire and consciousness are thwarted 
because of a failure to discover or apply the best means for being 
fair which admit of immediate practical application. In proportion 
as such means are discovered other means will become apparent. 
For the present it is enough to say that the day for merely talking 
about the value of codperation is past. The time has come for em- 
ployers and employees to put their cards on the table and to get 
* down to business on right lines. This undoubtedly involves high 
adventure. To ignore the difficulties would be unpardonably 
“academic.” To suggest that an employer should step down from 
a pedestal in order to convince employees that he is out for a square 
deal all round may seem to ask much. But it is not to ask too much 
of the average employer. Nor, again, is it asking too much of the 
average employee to distinguish between the practicable and the 
ideal — between that achievement which is here and now possible, 
and the vision of some new and better order which may be in time 
to come. All honor to ideals! They inspire hope, courage, and 
endurance. They afford an objective. But that objective has 
always to be brought to the test of practicability in circumstances 
of time and place. Otherwise we make of our ideals a stumbling- 
block. There are limits to the extent to which courts, or even 
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parliaments, can save employees or employers from the natural 
result of unconscionable folly. Such folly (on the part of either 
those who call themselves employers or those who call themselves 
employees) spells revolution — a thing not difficult to start under 
present conditions of unrest, but always most difficult to stay or 
direct, and often leading to miserable reaction. Of course there 
may be a revolution under the form of law. But no revolution of 
any kind can secure for the people of a modern state a high standard 
of living without a high standard of well-directed effort both of 
brain and of muscle. I desire to gloss over no difficulties. I hope 
I have made it clear that real progress is an uphill business, not 
a joy-ride. At any rate, so far as the near future is concerned, I 
have as little hope of an immediate leap to a high standard of 
living throughout the whole community as I have of a new heaven 
and a new earth to be born miraculously of a general election. But 
I do hope for a progressive realization of that form of intelligent 
conservatism which, while conserving as far as may be possible 
what is good of the past, is yet responsive to the call for incessant 
adaptation to the changing conditions of our social and economic 
life. If this hope is.to be justified, the community must succeed 
in turning to good the results of industrial strife — results which 


may be good or evil according as we have or have not intelligence 
and sympathy enough to deal with them. 


W. Jethro Brown. 


ADELAIDE, SOUTH AUSTRALIA. 
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THE PERMANENT COURT OF INTER- 
NATIONAL JUSTICE 


A WORLD tribunal for the adjudication of international disputes 

is at last a reality! On 30 January, 1922, the eleven judges of 
the Permanent Court of International Justice are scheduled to 
meet at The Hague, and their assembling will crown the success of 
a whole generation of determined effort. The ideal of such a 
tribunal has been stirring in the minds and hearts of men for cen- 
turies. A Frenchman, Pierre Dubois, suggested it in 1305.1 An- 
other Frenchman, Emeric Crucé, in Le Nouveau Cynée published in 
1623, gave it definition and direction. And through a long succes- 
sion of schemes for world organization the aspiration gathered 
strength and support, until in the nineteenth century it became 
the definite goal of statesmen and found place in the policies of 
their governments. 


STATUS OF OTHER CouRT PROJECTS 


The conspicuous successes in international arbitration in the 
latter half of the nineteenth century,” more particularly the Geneva 
arbitration of 1872, made it possible for the Hague Conference of 
1899 to establish the Permanent Court of Arbitration. Since its 
organization in 1900, this court has proved a useful panel from 
which judges “of known competence in international law” could 
be selected by disputant states desiring to submit their differences 
to arbitration. When the second Hague Conference met in 1907, 
four tribunals had been formed from the panel and their experience 
was capitalized for modifying and strengthening the convention 
establishing the court. But opinion had moved on in the interim 





1 Dr. Vesnitch states that Article 23 of the Hague Convention for the Pacific 
Settlement of International Disputes follows the plan of Dubois almost textually. 
VesnitcH, DEUX PRECURSEURS FRANCAIS DU PACIFISME (1911), p. 29. See also Ves- 
nitch, ‘Cardinal Alberoni: An Italian Precursor of Pacifism and International Arbi- 
tration,” 7 Am. Jour. Int. L. 51. 

* Of one hundred and thirty-six arbitrations during the nineteenth century, as 
listed by Professor John Bassett Moore in 14 Harv. L. REv. 182-183, only nineteen 
occurred before 1850. 
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between the two conferences, and delegates to the second con- 
ference gavé their chief interest to the proposals for establishing a 
Court of Arbitral Justice, to exist alongside the Permanent Court 
of Arbitration, as a tribunal for adjudication by permanent judges 
as differentiated from arbitration by judges selected ad hoc. The 
American delegates took a leading réle in the efforts to establish 
the Court of Arbitral Justice, and it was only the inability of the 
delegates at the second Hague Conference to agree upon a scheme 
for selecting the judges which caused the failure. The conference 
did recommend a plan for such a court,® but later efforts to have 
the plan adopted proved likewise fruitless Nor was the Hague 
Convention of 1907 for establishing an International Prize Court 
ever ratified by the signatory states, though resort to a system of 
rotation enabled an agreement to be reached on the method of 
selecting the judges of such a court. 

When the five Central American republics met at a peace con- 
ference in Washington in 1907, they succeeded in setting up the 
Central American Court of Justice, which functioned very suc- 
cessfully during the ten years of its existence and adjudicated no 
less than nine cases.> But the work of this court may be regarded 
as an experiment in federalism, in view of the history of the efforts 
to unite the Central American peoples into a single state. 


ORGANIZATION OF THE NEW Court 


The outbreak of war in 1914 served to increase in some quarters 
the appreciation of the need for an international court which 
would exercise more authority than the Permanent Court of Ar- 
bitration. The appreciation grew, also, with the progress of the 
war,® and when the Paris Peace Conference assembled in January, 
1919, it was generally taken for granted that some attempt would 





* The plan was promulgated as an annex to the first voeu of the 1907 Conference, 
the text of which is given in Scott, HacGuE CONVENTIONS AND DECLARATIONS OF 
1899 AND 1907, P. 31. 

On 18 October, 1909, Secretary Knox proposed that the International Prize 
Court should also be utilized as the Court of Arbitral Justice. 4 Am. Jour. Int. L., 
Supp., p. 102. See also Scott, AN INTERNATIONAL CouRT OF JUSTICE (1916). 

5 A list of the matters which came before this court is contained in “The New 
Pan-Americanism,” WorLD PEACE FounpaTion (pamphlet series), Vol. VII, p. xiii. 

® See, for instance, REPoRTS OF THE NEW YorK STATE Bar ASSOCIATION, 1915, 
P. 76; 1917, P. 104; 1918, p. go. 
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be made to establish such a world court. But when the considera- 
tion of definite proposals for a league of nations was begun, the 
Italian delegates were the only ones to present any precise plans 
for an international court, and their suggestions followed very 
closely the Hague conventions.’ All drafts of the Covenant dis- 
cussed in the Commission on the League of Nations contained a 
general provision recognizing the necessity for an international 
court but leaving its precise nature to future determination.* The 
first published draft seemed to envisage the international court as 
an arbitration tribunal. But Article 14 of the final Covenant 
directed the Council of the League of Nations to formulate plans 
for a court which would be “‘competent to hear and determine any 
dispute of an international character which the parties thereto 
submit to it,” and which might “give an advisory opinion upon 
any dispute or question referred to it by the Council or by the 
Assembly” of the League of Nations. 

Soon after the Treaty of Versailles came into force, the Council 
of the League of Nations invited a Committee of Jurists to draw 
up plans for such a court.!° When this Committee met at The 





7 The Italian suggestion is reprinted in a volume of DocUMENTS PRESENTED TO THE 
CoMMITTEE OF JURISTS AT THE HAGUE IN 1920, p. 55. This is one of three volumes 
dealing with the Permanent Court of International Justice, published by the League 
of Nations Secretariat, in 1921. 

8 President Wilson’s earlier drafts provided for arbitration, but did not expressly 
refer to an international court. See SENATE HEARINGS ON THE TREATY OF PEACE 
WITH GERMANY, 66 Cong., 1 Sess., Document 106, pp. 256, 1167, 1172, 1216, and 
1222. But the draft which he submitted to the League of Nations Commission on 
3 February, 1919, referred to it expressly. Ibid., p. 1228. 

® Article 14 of the draft published by. the Preliminary Peace Conference on 14 
February, 1919, reads: 

“The Executive Council shall formulate plans for the establishment of 
a Permanent Court of International Justice and this Court shall, when 
established, be competent to hear and determine any matter which the 
parties recognize as suitable for submission to it for arbitration under the 
foregoing article.” — Preliminary Peace Conference, Protocol No. 3, 
Annex A. 

10 The Treaty of Versailles came into force as between certain of the signatories 
on 10 January, 1920. The Council’s first session in Paris, 16 January, 1920, was 
largely formal. At the second session in London, 13 February, 1920, a brilliant re- 
port on the court was presented by M. Leon Bourgeois, who had been chairman of 
the third commission in the Hague Conference of 1899 and of the first commission in 
the Hague Conference of 1907. See LEAGUE oF Nations Orr. Jour., March, 1920, 
PP. 33-37- 
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Hague," numerous suggestions were laid before it, some of which 
represented the results of the work begun by neutral European 
governments before the end of the war.” After five weeks of de- 
liberation,” a draft scheme was prepared and presented to the 
Council as the result of the Committee’s labors. It was studied by 
the Council at two different sessions, and several modifications 
were introduced into a revised draft which the Council submitted 
to the Assembly of the League of Nations. In the Assembly the 
Council’s draft was referred to a committee on which all the mem- 
bers of the League — forty-two at that time — were represented. 
This committee entrusted a sub-committee of jurists'® with the 
preliminary study of the scheme, and after prolonged discussions 
a number of amendments were agreed upon in both the sub- 
committee and the committee.° Thus amended, the plenary 
Assembly finally adopted the scheme with but one additional 
amendment.!” 

As it was unanimously approved by a resolution of the Assembly 
on 13 December, 1920, the statute of the court was ‘“‘adjoined”’ to 





11 The Council’s invitation was accepted by the following jurists: Adatci, Japan; 
Altamira, Spain; Descamps, Belgium; Fernandes, Brazil; Hagerup, Norway; de 
Lapradelle, France; Loder, Netherlands; Phillimore, Great Britain; Ricci-Busatti, 
Italy; Root, United States. Dr. James Brown Scott assisted at the meetings of the 
Committee, as legal adviser to Mr. Root. 

12 The draft scheme framed by a conference of the representatives of Denmark, 
Netherlands, Norway, Sweden, and Switzerland was a notable contribution to the 
work of the Committee of Jurists. See Documents PRESENTED TO THE COMMITTEE 
OF JuRISTS, p. 301. 

1% The Committee held thirty-five meetings, 16 June-24 July, 1920. The proces- 
verbaux have now been published by the League of Nations Secretariat. The draft 
scheme of the Committee of Jurists was published in 14 Am. Jour. or Int. L., Supp., 
P. 371. 

4 At the eighth session at San Sebastian, 5 August, 1920, and at the tenth session 
at Brussels, 27 October, 1920. See LEAGUE or Nations Orr. Jour., September, 1920, 
p. 318; Ibid., November-December, 1920, p. 12. 

16 The sub-committee consisted of: Adatci, Japan; Doherty, Canada; Fernandes, 
Brazil; Fromageot, France; Hagerup, Norway; Hurst, British Empire; Huber, 
Switzerland; Loder, Netherlands; Politis, Greece; Ricci-Busatti, Italy. 

16 The procés-verbaux of the ten meetings of the committee, 17 November-16 

December, 1920, are published in REcCorpDs oF THE First AsSEMBLY, Meetings of 
Committees, I, pp. 275-329. The procés-verbaux of the eleven meetings of the sub- 
committee, 24 November-10 December, 1920, are published in Jbid., pp. 333-403. 
_ 1 For tracing the origin of the provisions of the final statute, and for comparing 
the drafts of the Committee of Jurists, the Council, and the Assembly, see the Docu- 
MENTS PUBLISHED BY THE LEAGUE OF NATIONS SECRETARIAT, Vol. II, pp. 54-60, 214- 
221. 
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the protocol of 16 December, 1920,!* which was opened to be signed 
by the members of the League of Nations and the other states 
named in the annex to the Covenant. The Assembly’s resolution 
provided that “‘as soon as this protocol has been ratified by the 
majority of the Members of the League, the Statute of the Court 
shall come into force.”” When the second Assembly convened on 
5 September, 1921, the protocol had been signed by representa- 
tives of forty-two members of the League, and ratified by twenty- 
nine of them,’ so that the existence of the court was no longer 
conditioned by anything except the election of the judges. 


SELECTION OF THE JUDGES 


The statute of the new court provides for a membership of 
eleven judges and four deputy judges, elected ‘“‘regardless of their 
nationality,’ possessing the ‘qualifications required in their re- 
spective countries for appointment to the highest judicial offices,’’ 
or being “‘jurisconsults of recognized competence in international 
law.” The difficulty of determining how they should be elected, 
which wrecked the attempts to establish the Court of Arbitral 
Justice at the second Hague Conference, was met by an ingenious 
suggestion made by Mr. Root to the Committee of Jurists at The 


Hague.”” Inspired by the success of the framers of the Constitu- 
tion of the United States in dealing with the principle of equality 
of states, Mr. Root suggested that the Assembly and Council of 
the League might collaborate in the election of judges, who would 
thus become the choice of both large and small states. In accept- 
ing the suggestion,” the committee proposed that the new court 





18 The text of the Assembly resolution is given in REcorpS OF THE First As- 
SEMBLY, Plenary Meetings, p. 500; and the text of the protocol in Jbid., p. 468. 

19 The following had ratified: Albania, Australia, Austria, Belgium, Brazil, British 
Empire, Bulgaria, Canada, Czecho-Slovakia, Denmark, France, Greece, Haiti, Hol- 
land, India, Italy, Japan, Norway, New Zealand, Poland, Roumania, Serb-Croat- 
Slovene State, Siam, South Africa, Spain, Sweden, Switzerland, Uruguay, Venezuela. 
This information is taken from the LEAGUE or Nations Orr. Jour., October, 1921, 
p. 809. The ratifications of China, Cuba, and Portugal were later announced to the 
second assembly. Jour. oF THE SECOND ASSEMBLY, pp. 93, 278, 303. 

20 See the PROCES-VERBAUX OF THE COMMITTEE OF JURISTS, p. 109. 

#1 A member of the League may participate in the election of judges though it has 
not signed or ratified the protocol establishing the court. 

The new states which have been set up since 1907 — Czecho-Slovakia and Poland 
—and which are not represented on the Permanent Court of Arbitration, will 
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should be linked with the Permanent Court of Arbitration by 
giving to the national groups in the latter the function of nominat- 
ing the persons from among whom the judges should be chosen by 
the Assembly and Council acting independently. The world had 
made some progress since 1907 and the existence of the two political 
bodies of the League of Nations thus made it possible to advance 
the organization of judicial machinery. 

But it still remained to be seen whether the elaborate scheme 
adopted for electing the judges would work in practice. The list of 
nominees as presented to the second Assembly included the names 
of eighty-nine persons, of whom four formally declined to be con- 
sidered as candidates for election. On 14 September, 1921, the 
Assembly and Council proceeded to the election with representatives 
of forty-two members of the League participating. The Assembly’s 
list of eleven judges was completed in five ballots, and comparison 
with the Council’s first list revealed that the two lists had nine 
names in common: A sixth ballot in the Assembly and a comparison 
of second lists resulted in the choice of two more judges. After 
three more ballots in the Assembly and a comparison of third lists, 
three of the deputy judges were chosen. The Assembly and Council 
then entrusted the selection of a fourth deputy judge to a joint 
conference committee as provided by the court statute (Art. 12), 
whose choice was at once accepted by both bodies.” So that the 
first election, completed within three days, resulted in the se- 
lection of the following judges to serve for a term of nine years: * 
Altamira (Spain), Anzilotti (Italy), Barboza (Brazil), de Busta- 
mante (Cuba), Finlay (Great Britain), Huber (Switzerland), Loder 
(Netherlands), Moore (United States), Nyholm (Denmark), Oda 
(Japan), Weiss (France). The deputy judges selected are: Beich- 
mann (Norway), Negulesco (Roumania), Wang Chung-Hui (China), 
Yovanovitch (Serb-Croat-Slovene State). All the persons elected 
accepted immediately, so that the constitution of the court will be 
completed at its first meeting. 





participate in the nomination of judges through “national groups appointed for this 
purpose .. . under the same conditions as those prescribed for members of the 
Permanent Court of Arbitration.” 

2 This account of the election is based upon the Jour. of THE SECOND ASSEMBLY, 
pp. 84-107. 

% This list is taken from the LeEacue or Nations Orr. Jour., October, 1921, 


Supp., p. 41. 
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RELATION OF THE NEW CourRT TO THE HAGUE 
TRIBUNALS 


Like the Court of Arbitral Justice proposed at The Hague in 
1907, the new court is not intended to replace the Permanent 
Court of Arbitration. The statute provides (Art. 1) that it “shall 
be in addition to the Court of Arbitration organized by the con- 
ventions of The Hague of 1899 and 1907, and to the special Tribunals 
of Arbitration to which States are always at liberty to submit their 
disputes for settlement.” No attempt has been made to circum- 
scribe the usefulness of the work of the Hague Conferences. The 
Permanent Court of Arbitration may still have some functions to 
perform, even though the new court begins its work immediately. 
The national groups composing the former will serve as nominators 
of the judges of the new court.™ All of the states which ratified 
the Hague Conventions for the Pacific Settlement of International 
Disputes have not become members of the League of Nations and 
do not participate therefore in the election of the judges of the 
new court. Some of them, moreover, have not been invited to 
sign the protocol establishing the statute of the new court;* and 
of those to which the protocol is open for signature, eight have not 


signed. It is quite possible that such states will resort to the Per- 
manent Court of Arbitration, rather than seek access to the new 
court. And even the states which have ratified the protocol may 
in some instances desire to choose their own arbitrators from the 
‘Hague panel, rather than employ the new court with its fixed 
personnel; so that the continuation of the Permanent Court of 





% But this in itself would hardly be a sufficient reason for continuing the Perma- 
nent Court of Arbitration, since the statute of the new court provides that states not 
represented on it may appoint national groups with the same qualifications to serve 
as nominators. 

2 Thus the Dominican Republic, Germany, Hungary as a part of Austria-Hungary, 
Mexico, Russia, and Turkey, which were parties to the Hague Convention, are not 
members of the League and are not named in the annex to the Covenant. Monte- 
negro was also a party to the Hague Convention, but her independent existence now 
seems to have come to an end. 

26 Six members of the League had not signed the protocol on 5 September, 1921 — 
Argentine, Chile, Guatemala, Honduras, Nicaragua, and Peru. Other states, signa- 
tories to the Hague Convention and invited to sign the protocol, which have not 
signed, are Ecuador and the United States of America. 
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Arbitration was not seriously questioned at any stage in the 
establishment of the new court. As no conflict between the two 
is likely to arise, a great serviceability may still lie before the 
Permanent Court of Arbitration. 

The differences are very marked between the old Hague Court of 
Arbitration and the new Court of Justice. Being only a panel, of 
course the members of the former never met as a body; the judges 
of the latter will come together at least once a year. The fact that 
governments may count upon a session of the new court in June of 
every year, and upon the constant presence of the court’s presi- 
dent at the Hague, may have a great deal to do with their willing- 
ness to make use of it. Both the old and the new bodies are called 
“permanent.” The Court of Arbitration is ‘‘permanent” in the 
sense that a panel is always in existence, from which arbitrators 
may at any time be chosen; the Court of Justice is “permanent” 
in the sense that eleven definite judges are always ready to sit, 
without any necessity of their being specially selected after a dis- 
pute arises. The difference means more than the saving of time — 
it may just tip the scales in favor of a willingness to appeal to or- 
derly processes in preference to force. There is great advantage, 
also, in giving to picked individuals the opportunity and encourage- 
ment to grow in judicial experience and capacity. In the seven- 
teen cases before tribunals formed from the Permanent Court of 
Arbitration,”” there has been a decided tendency for the same 
persons to be chosen as arbitrators. For the seventeen arbitra- 
tions (three of which may be counted as a single arbitration) only 
twenty-four persons were employed, out of a total panel of (about) 
one hundred and thirty-five; two arbitrators acted five times, one 
acted four times, and three acted three times.”* In the new court, 
the eleven judges or some of the four deputies will be sitting in 
every case. The possibility of building up a continuous and har- 
monious system of international law, therefore, seems more prom- 
ising through the new court than through the Permanent Court of 
Arbitration. The essential advantages of “permanence”’ have at 
last been achieved. 





27 As listed in the Rapport DU CoNSEIL ADMINISTRATIF DE LA CouR PERMANENTE 
D’ ARBITRAGE, 1920, Pp. 37. 

28 See DocUMENTS PRESENTED TO THE COMMITTEE OF JuRISTS AT THE HaGugE, 
P- 35+ 
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ARBITRATION AND ADJUDICATION 


The new tribunal differs from the old panel, also, in that it pro- 
fesses to be a Court of Justice and not merely a Court of Arbitra- 
tion. The distinction between the process of arbitration and that 
of adjudication has been greatly stressed during the period of prop- 
aganda for a new court. It proceeds on the notion that arbitra- 
tion involves compromise, which seems to mean in some minds 
adding up the claims on both sides of a dispute and dividing the 
sum by two; while judicial settlement involves merely the applica- 
tion of definite and certain principles without any accommodation 
between the parties. The prevalent conceptions of arbitration 
may be the result, to some extent, of the meaning of the term in 
private law; *® but the criticism of some of the awards of tribunals 
formed from the Permanent Court of Arbitration has also con- 
tributed to forming them. A remark of Dr. Lammasch that the 
North Atlantic Fisheries award “contained elements of a com- 
promise”? has been widely quoted, though it was later explained 
that it was not meant that the award itself was a compromise.” 
The refusal of the arbitrators in the Pious Fund Case to recognize 
a doctrine of prescription in international law has been severely 
criticized as an instance where compromise prevailed.** The award 
in the Savarkar Case has been similarly attacked.” But such criti- 
cism of the awards of the Hague tribunals is no more severe than the 
common criticism of domestic courts. Decisions of the latter are 
frequently denounced as compromises. If compromise involves 
the splitting of differences, or the bargaining with extraneous 
matters, it is of course objectionable. In truth, neither interna- 
tional law nor municipal law is a “brooding omnipresence in the 
sky.” Both have to be made. Neither is found full-blown. The 
process in both cases is one of balancing competing interests — 





29 Cf. ConEN, COMMERCIAL ARBITRATION AND THE LAw (1918), pp. 10 é¢ seq. 

30 6 Am. Jour. or Int. L. 178. 

%1 WEHBERG, PROBLEM OF AN INTERNATIONAL CoURT OF JUSTICE, 1918, p. 30. 

% By Dr. van Hamel in 13 REVUE DE Droit INTERNATIONAL (2d ser.), 370, 376. 

% Mr. William Cullen Dennis, in an able article on “Compromise — the Great 
Defect of Arbitration,” 11 Cotumsra L. REV. 493, 501, found six of the Hague awards 
to be judicial decisions as against three “affected by the spirit of compromise.” Mr. 
Jackson H. Ralston found that members of arbitral tribunals “have always treated 
international law as a rule of guidance.” RALSTON, INTERNATIONAL ARBITRAL LAW 


AND PROCEDURE, 1910, § 127. 
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more patently so when states are contending parties, as a result of 
the present condition of international law. Perhaps a sounder 
distinction could be drawn between arbitration or judicial settle- 
ment on the one hand and diplomatic negotiation on the other. 
There is no inherent quality of lawlessness in arbitration And 
whether an international tribunal be called a court of arbitration 
or a court of justice it will probably travel along very much the 
same roads to reach its conclusions. Its task does not differ greatly 
from that of the United States Supreme Court in interpreting the 
Constitution. 

The Hague Convention for the Pacific Settlement of Interna- 
tional Disputes declared the object of international arbitration to 
be the settlement of disputes between states ‘‘by judges of their 
own choice and on the basis of respect for law.” ** The statute of 
the new court is more explicit. It provides (Art. 38) that the 
court shall apply 


“‘r, International conventions, whether general or particular, estab- 
lishing rules expressly recognized by the contesting states; 

“2. International custom, as evidence of a general practice accepted 
as law; 

“3. The general principles of law recognized by civilized nations; 

“4. ... judicial decisions and the teachings of the most highly 
qualified publicists of the various nations, as subsidiary means for the 
determination of rules of law.” 


This greater explicitness is to be welcomed, though it seems doubt- 
ful whether it will make the work of the new court essentially 
different from that of the Hague tribunals. Some of the latter pro- 
fessed to follow “the principles of international law,” *” and ‘the 
principles of international law and the maxims of justice.” ** But 





* This is apparent in Justice Higgins’ articles, ““A New Province for Law and 
Order,” 29 Harv. L. REv. 13; 32 Ibid., 189; 34 Ibid., 105. 

85 As described in Mr. Felix Frankfurter’s article on “The Constitutional Opinions 
of Justice Holmes,” 29 Harv. L. REv. 683. 

86 Article 15 of the 1899 Convention; Article 37 of the 1907 Convention. Dr. 
Wehberg’s conclusion “that the words of the Hague Convention which speak of a 
decision ‘on the basis of respect for law’ must be regarded as a delusion,” seems very 
extreme. See WEHBERG, THE PROBLEM OF AN INTERNATIONAL COURT OF JUSTICE, 
1918, Pp. 39. 

37 The Pious Fund Case, Wrtson’s HaGuE ARBITRATION CASES, p. 9. 

% The Preferential Claims Case (Venezuela), Witson’s HaGue ARBITRATION 
CASES, p. 36. 
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if the provision in the Hague convention that disputes are to be 
settled ‘‘on the basis of respect for law” does not differ substan- 
tially from the direction to the new court to apply “the general 
principles of law recognized by civilized nations,” the statute of 
the latter clearly distinguishes between decisions based on strictly 
legal grounds and decisions of a generally equitable nature. It 
provides (Art. 38) that the directions to the court as quoted “shall 
not prejudice the power of the Court to decide a case ex aequo et 
bono,*® if the parties agree thereto.” *° This relaxation must mean 
that with the consent of the parties the court may consciously 
legislate ad hoc to settle a particular case, may apply its general 
notions of equity and justice. It furnishes some basis for saying 
that the new court has been invested with extra-judicial functions.*! 


Waat Law WILL THE NEw Court Appry 


The body of conventional law which may be applied by the new 
court has grown very rapidly since the end of the war. The peace 
treaties and their numerous supplementary agreements are in 
themselves very extensive. The creation of the new states and other 
changes wrought by the war have necessitated the revision of many 
of the pre-war treaties of a general nature, and with the establish- 
ment of the League of Nations and the annual meetings of the 


Assembly it seems probable that more effort will be given to keep- 
ing the general treaties up to date. The output of the International 





%* “The Roman conception involved in aequum et bonum or aequitas is identical 
with what we mean by ‘reasonable,’ or very nearly so.” POoLLock, EXPANSION OF 
THE Common LAW, p. 111. Cf. Vorcut, Jus NATURALE, AEQuuUM ET Bonum Unb 
Jus GENTIuM DER ROMER (1856); RALSTON, INTERNATIONAL ARBITRAL LAW AND 
PROCEDURE (1910), § 128. ’ 

This part of Article 38 was framed by the sub-commission of the third com- 
mittee of the first Assembly, 7 December, 1920. M. Politis (Greece) had proposed 
that the court should apply “the general principles of law and with the consent of the 
parties, the general principles of justice recognized by civilized nations.” The procés- - 
verbal states that “after some discussion, M. Fromageot (France) proposed to meet 
M. Politis’ point by adding the provision in question.” See REcoRDS OF THE First 
AssEMBLy, Meetings of Committees, I, p. 403. 

“ This view is strengthened also by the peculiar wording of Articles 12, 13, and 
15 of the Covenant, which though they distinguish between arbitration and inquiry 
by the Council or Assembly of the League, fail to distinguish between arbitration before 
special tribunals and adjudication before the Permanent Court of International Jus- 
tice. The second Assembly has promulgated amendments which if ratified will clarify 
these articles of the Covenant. See Leacue or Nations Orr. Jour., October, 1921» 
Spec. Supp., No. 6, pp. 13-14. 
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Labor Conference and other technical organizations of the League 
promises to be very large. 

The end of the.war has been followed also by a revival of interest 
in the codification of international law. The preamble to the 
Covenant of the League of Nations envisages ‘“‘the firm estab- 
lishment of the understandings of international law as the actual 
rule of conduct among Governments,” and it has increased the 
desire that these understandings be more clearly formulated. The 
Committee of Jurists which drafted the court statute expressed a 
voew that a new interstate conference should be called, to carry 
on the work of the Hague Conferences of 1899 and 1907, in formu- 
lating and re-establishing and clarifying international law.” But 
the suggestion met considerable opposition. Lord Robert Cecil 
declared that we have not “arrived at sufficient calmness of the 
public mind to undertake that [codification] without very serious 
results to the future of international law,” and this view prevailed 
in the first Assembly of the League of Nations. 

Since the judges of the new court are to write reasoned opinions, 
the decisions themselves should furnish in time a body of inter- 
national law which the court may apply. Perhaps this will prove 
to be the greatest advantage of having a permanent international 
judiciary, instead of arbitrators chosen ad hoc. The same persons 
sitting as judges in a number of cases must of necessity rely to some 
extent on their opinions as expressed ‘in previous decisions. They 
will doubtless do so, even though they may deny that the court’s 
decisions are formally binding as precedents.“ The framers of the 
statute were careful to provide (Art. 59) that “the decision of the 
Court has no binding force except between the parties and in re- 
spect of that particular case.” “ ‘This seems to involve more than 
a statement of the Anglo-American principle of res judicata. It 
seems to forbid the court’s adoption of the alleged practice of the 
English House of Lords, that previous decisions will not be over- 





# PROCES-VERBAUX OF THE COMMITTEE OF JURISTS, p. 747. 

* ReEcorDs oF First ASSEMBLY, Plenary Meetings, p. 745. 

“* Though the French Code forbids judges “‘to decide a case by holding that it was 
governed by a previous decision,” many jurists now admit that the provision has 
failed of effect. Pounn, Sprrit oF THE Common LAw (1921), p. 180. 

45 This provision originated in the Council though it had been implicit in the original 
draft of the Committee of Jurists. See Documents, II, p. so. 
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ruled.“ But it would not seem to preclude the court’s following 
the Anglo-American doctrine of stare decisis *’ and giving to its 
decisions the force as precedents which will weave them into a 
body of case law. The object of the framers of this clause was to 
obviate the necessity of a third state’s intervening whenever its 
interests might be involved in a case.** Res judicata takes care of 
such cases; and the statute itself provides (Arts. 62-63) for the 
intervention of a state which “has an interest of a legal nature 
which may be affected” by a decision, or which is a party to a 
convention which is being construed by the court. But whatever 
the effect of the statute with reference to stare decisis as a legal 
doctrine, the psychological fact of stare decisis — the tendency of 
the same men’s minds to follow the same paths to the same con- 
clusions — should insure that the court will make a great con- 
tribution to the international law of the future. 

Another factor in determining whether the court’s decisions 
will gradually build up a new body of international law may be 
the nationality of its judges. In the tribunals formed from the 
Permanent Court of Arbitration, nationals of disputant states 
were named as arbitrators in eleven out of seventeen cases — ten 
out of twenty-nine arbitrators were such nationals. As the Con- 
vention for the Pacific Settlement of International Disputes pro- 
vides (Art. 45) that only one of the two arbitrators named by a 
disputant state may be a national, it is practically impossible for 
more than two of the five members of a tribunal to be nationals of 
the parties. In the new court (Art. 31), “judges of the nationality 
of each contesting party shall retain their right to sit in the case 
before the Court,” and a litigant state whose nationality is not 
possessed by any of the judges may choose a special judge to sit on 
its case. This provision undoubtedly detracts from the formally 
impartial character of the court. But as its decisions may be 
rendered by a majority vote and as not more than two judges of 
thirteen (possibly nine) will usually be nationals of contesting 
states,** it seems improbable that the court’s decisions will lose any 





46 London Street Tramways Co. ». London County Council, [1898] A. C. 375. 

47 On stare decisis in international arbitration, see RALSTON, INTERNATIONAL 
ARBITRAL LAW AND PROCEDURE (1910), pp. iii, 74. 

48 See Documents, II, p. so. 

# If more than two states are parties, and if all have nationals among the judges 
the proportion may be larger. Article 31 of the statute is not clear on this point. 
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impartiality for this reason. Moreover, the judges are elected in 
such a way as to be quite independent of their own governments. 
There is some advantage, too, in having on the court nationals from 
states whose systems of law may be unfamiliar to some of the 
judges, especially when such states are parties before the court.” 
At any rate, the new court is an improvement on the Hague tribu- — 
nals which were likely to be more largely composed of nationals, 
and its decisions ought to contribute more effectively to the de- 
velopment of international law. 


THE JURISDICTION OF THE NEW Court 


The Permanent Court of International Justice is to be quite 
strictly an interstate tribunal. It will be open only to states, 
and to other political units such as the British Dominions which 
have achieved membership in the League of Nations. No suits 
by individuals will be entertained; recent efforts to make it 
possible for individual representatives of racial, religious, or lin- 
guistic minorities to hale an oppressing government before the 
court have failed. Nor will the court necessarily be open to all 
states. A state not a member of the League of Nations and not 
named in the annex to the Covenant, e. g., the Dominican Republic, 
Germany, Hungary, Mexico, Russia, and Turkey, can have access to 
the court as plaintiff only on the conditions which may be laid 
down by the Council of the League; but these conditions are not 
to be such as would “‘place the parties in a position of inequality 
before the Court” (Art. 35). The limitation does not preclude. 
the court’s being, in reality as well as in name, a world tribunal. 

More difficulty was encountered by the framers of the statute 
in determining the conditions on which the court might exercise 
jurisdiction over defendant states. In the popular consideration 
of the plans in America, the question of so-called ‘‘compulsory 
jurisdiction” has been much discussed.” In the original draft, the 
Committee of Jurists suggested that the court should have jurisdic- 





50 The electors are directed by the statute (Art. 9) to bear in mind that the whole 
body of judges “should represent the main forms of civilization and the principal 
legal systems of the world.” 

5t The experience which led to the eleventh amendment to the Constitution of the 
United States may be thought to furnish some justification for this limitation. 

8 See ANNALS, Am. ACAD. OF POL. AND Soc. SCIENCE, for July, 1921, pp. 98-137. 
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tion, as between members of the League of Nations, of all “cases 
of a legal nature, concerning (a) the interpretation of a treaty; 
(b) any question of international law; (c) the existence of any 
fact which, if established, would constitute a breach of an inter- 
national obligation; (d) the nature and extent of reparation to be 
made for the breach of an international obligation; (e) the inter- 
pretation of a sentence passed by the Court.” And the committee 
proposed that it should be left to the court itself to decide whether 
a certain case fell within these categories. Such a large com- 
petence would have constituted a very wide departure from the 
Hague system, or even from the Court of Arbitral Justice proposed 
in 1907. Opposition to the proposals developed in many quarters, 
and the Council of the League seized upon the phraseology of 
Article 14 of the Covenant as necessitating their rejection.* The 
Assembly decided that the basis of the court’s jurisdiction should 
be an agreement between the parties submitting the dispute,™ 
but it included in the final statute (Art. 36) provision for an op- 
tional clause in the protocol by signing which states may declare 
that they “recognize as compulsory, 7pso facto and without special 
agreement”’ the jurisdiction of the court as outlined by the Com- 
mittee of Jurists. This declaration may be made “unconditionally 
or on condition of reciprocity,” or “for a certain time,” and it 
need not be made at the time of signing the protocol. Such a 
declaration has been made by eighteen states, apparently ‘on 
condition of reciprocity”’ in each case.*°* 

The court may also have “‘compulsory jurisdiction” conferred 
upon it by treaty, or it may be utilized under existing treaties 
providing for compulsory arbitration, such as the Danish-Italian 
treaty of 1905. In a number of the recent treaties, provision has 





53 Article 14 of the Covenant provides that “‘the Court shall be competent to hear 
and determine any dispute of an international character which the parties thereto sub- 
mit to it.” The Council also relied on the doubtful use of the word “arbitration” in 
Articles 12, 13, and 15. See Documents, II, p. 47. 

54 Professor de Lapradelle’s report for the Committee of Jurists states: “There is 
an immutable law, in the evolution of legal institutions, which shows that an optional 
jurisdiction has always sooner or later been followed by a definite compulsory juris- 
diction.” PRocks-VERBAUX OF THE COMMITTEE OF JURISTS, p. 694. 

55 LEAGUE OF Nations, MonTHLy Summary, November, 1921, p. 159. The texts 
of some of the declarations are published in a memorandum by the Secretary-General. 
LEAGUE OF Nations OFF. Jour., October, 1921, pp. 808-809. 

56 99 BRITISH AND FOREIGN STATE PAPERS, 1035. 
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been made for the obligatory reference of disputes to the court. 
Thus the peace treaties with Germany, Austria, Hungary, and 
Bulgaria confer on the new court jurisdiction with reference to 
the ports, waterways, and railways clauses and the enforcement of 
international labor conventions, and the peace treaties with Aus- 
tria, Hungary, and Bulgaria give it jurisdiction with reference to 
the protection of racial, religious, and linguistic minorities.*” This 
jurisdiction is obligatory as to all the signatories of the peace 
treaties. The special treaties for the protection of minorities, con- 
cluded by the Principal Allied and Associated Powers with Czecho- 
Slovakia, Greece, Jugo-Slavia, Poland, and Roumania, and by the 
Principal Allied Powers with Armenia, give the court obligatory 
jurisdiction,®* also, and may become the basis on which it will 
build extensively. The Convention on Liquors in Africa (Art. 8), 
the Convention Revising the Berlin Act (Art. 12), and the Arms 
Traffic Convention of St. Germain (Art. 34), all dated 10 September, 
1919, refer to tribunals of arbitration which may be the Permanent 
Court of International Justice. The statute annexed to the Con- 
vention on Freedom of Transit (Art. 13) and the statute annexed 
to the Convention on Navigable Waterways (Art. 22), both of 
which were promulgated by the Barcelona Conference on Commu- 
nications and Transit, confer obligatory jurisdiction on the court. 
Altogether, the field in which the court may function without the 
special ad hoc consent of the defendant may be very large. 


Wuat WILL THE New Court HAvE To Do 


Speculation as to the amount of business which will come before 
the court during its earlier years is, however, a very different 





57 Treaty of Versailles, Arts. 336, 337, 386, 415-420, 423; Treaty of St. Germain, 
Arts. 69, 297, 298, 327, 360-365, 368; Treaty of Trianon, Arts. 60, 281, 282, 310, 343- 
348, 351; Treaty of Neuilly, Arts. 57, 225, 226, 277-282. Corresponding articles are 
included in the unratified Treaty of Sevres, Arts. 346, 402-407, 416. Some of the 
articles dealing with ports, waterways, and railways, refer to a “tribunal instituted 
by the League of Nations” which might not be the Permanent Court of International 
Justice. But the court statute provides (Art. 37) that “when a treaty or conven- 
tion in force provides for the reference of a matter to a tribunal to be instituted by the 
League of Nations, the Court will be such tribunal.” 

88 The Polish Minority Treaty of 28 June, 1919, which is the model on which the 
others were drafted, provides (Art. 12): 

“Poland further agrees that any difference of opinion as to questions of law or fact 
arising out of these Articles between the Polish Government and any one of the Princi- 
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matter. When the Central American Court of Justice was inaug- 
urated, the United States Commissioner stated that ‘an entire 
absence of business for the court would be the highest justifica- 
tion for its creation.” ** In the present state of the world, perhaps 
few persons would take the same view of this new court. Yet it 
may be months, or even years, before any contested cases are 
brought before it. When the United States Supreme Court first 
met in February, 1790, it had no business to transact except the 
reading of the five justices’ commissions and the promulgation of 
four simple rules of procedure; it met again in August, 1790, and 
again in February, 1791, without business of any kind. In August, 
1791, and February, 1792, three motions were heard and one was 
granted. Not until August, 1792, did it have a contested case; 
and the first important case, Chisholm v. Georgia, did not arise 
until February, 1793. So, also, the Permanent Court of Arbitra- 
tion, organized in 1900, was not utilized until the Pious Fund Case 
between the United States and Mexico was referred to it in 1902. 
Similarly, the new Permanent Court of International Justice may 
not be presented with a crowded docket for some time to come. 
But it may at any time be called upon to give an advisory 
opinion to the Assembly or Council of the League. So many ques- 
tions are arising before these bodies that some such activity for 
the court seems quite probable. If the court had been in existence, 
it would undoubtedly have been used in the dispute between Fin- 
land and Sweden concerning the Aaland Islands. Finland main- 
tained that the dispute arose out of a matter which by international 
law was solely within her domestic jurisdiction. The Council 
found it necessary to set up a special commission of jurists to deal 
with the question, declaring that it “would have been placed . . . 
before the Permanent Court of International Justice for its advisory 





pal Allied and Associated Powers or any other Power, a Member of the Council of the 
League of Nations, shall be held to be a dispute of an international character under 
Article 14 of the Covenant of the League of Nations. The Polish Government hereby 
consents that any such dispute shall, if the other party thereto demands, be referred 
to the Permanent Court of International Justice. The decision of the Permanent 
Court shall be final and shall have the same force and effect as an award under Article 
13 of the Covenant.” 

69 William I. Buchanan, in UnrTep STATES FOREIGN RELATIONS (1908), p. 247. 

60 The record of the early terms of the United States Supreme Court is in 2 Dall 


(U.S.), 399 ff. 
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opinion, had that body already been established.” * In June, 
1921, when the Council was asked to pass upon the competence of 
the courts of the Free City of Danzig in the case of Puffel v. Deutsche 
Bauern Bank,® the assistance of the court might have been sought, 
also. And the second Assembly might have asked for the opinion 
of the court on the question of the Assembly’s competence to revise 
the Peace Treaty of 1904 between Bolivia and Chile, instead of 
referring the question to a special jurists’ committee. These 
three cases indicate a possible usefulness for the court in the task 
of completing the organization of the League, as well as in the func- 
tioning of its political bodies. 

Though numerous legal questions are continually arising in con- 
nection with the execution of the treaties of peace, the signatories 
have shown a disposition to effect practical arrangements which 
obviate the necessity for court interpretation and adjudication. 
But it will doubtless become more difficult to effect such arrange- 
ments as the control of the Allied Powers diminishes, and as time 
goes on, the aid of the court may be sought in the construction of 
the voluminous treaties. In its first meetings, the agenda of the 
court may be confined, however, to the election of a president and 
a registrar; to the preparation of a list determining the order in 
which the deputy judges will be called upon; to the appointment 
of special “‘chambers” or divisions for summary procedure, for 
labor questions, and for questions relating to transit and commu- 
nications; and to the promulgation of rules of procedure. 
























PROCEDURE IN THE NEW Court 









When a case comes before the court, at least nine judges must 
sit, and there will usually be eleven or more. The French and 
English languages will be used, and the court may at the request 
of the parties authorize the use of some other language.“ The 















6. LEAGUE OF NATIONS OFF. Jour., July-August, 1920, p. 249. 

® Leaque or Nations Orr. Jour., September, 1921, p. 669. 

68 Jour. OF THE SECOND ASSEMBLY, 27 September, 1921, p. 218. 

64 On the use of languages in the Hague tribunals, see Dennis, “The Orinoco Steam- p 
ship Company Case,” 5 AM. Jour. oF INT. L. 35, 59. Cf. also RALSTON, INTERNATIONAL 
ARBITRAL LAW AND PROCEDURE, § 280. 

The French and English texts of the court protocol are both authentic; this pro- 
vision in the protocol presumably applies also to the French and English texts of 


the statute. 
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procedure, so far as it is prescribed by the statute, follows in broad 
outline the procedure before the Hague tribunals. It will consist 
of written ‘“‘cases, and counter-cases, and if necessary replies;” © 
and an oral hearing of witnesses, experts, agents, counsel, and ad- 
vocates.® Service of notice on individuals in any country may be 
effected through the government of that country. The hearing 
will be opened to the public unless the court decides or the parties 
demand that it be private. In line with current conceptions of 
court procedure in England and America,*’ it is left to the court 
itself to promulgate its rules of pleading, practice, and evidence. 
It is a great advantage that these rules may be laid down and 
known in advance; the ad hoc procedure before the Hague tribunals 
had to be established either in the compromis or after the reference 
of the case, with the frequent result pointed out by Mr. Dennis 
that “when the parties actually face one another across the counsel- 
table at The Hague, everything is chaotic so far as procedure is 
concerned.” ®° The court has power to order a discovery. It may 
avail itself of the assistance of experts. It may conduct an inquiry 
through agents of its own selection; when it is considering ques- 
tions concerning labor or transit and communications, “‘assessors”’ 
will sit with the judges, but without power to vote. The decisions 
of the court will be taken by a majority of the judges sitting, and 
a judge who dissents from a judgment in whole or in part may de- 
liver a separate opinion. Pending a final decision, the court may 


indicate “provisional measures which ought to be taken to re- 


serve © the respective rights of either party,” though this would 





65 On the meaning of similar provisions in the Hague Convention, see Dennis, 
“The Necessity for an International Code of Arbitral Procedure,” 7 Am. Jour. OF 
Int. L. 285, 290; RALSTON, INTERNATIONAL ARBITRAL LAW AND PROCEDURE, § 273. 

6 The provision for hearing witnesses was not explicit in the Hague Convention. 

67 See Hudson, “The Proposed Control of Procedure by Rules of Court in Missouri,” 
13 LAw Series, Missourt BULL. 5. 

68 Dennis, “The Necessity for an International Code of Arbitral Procedure,” 
7 Am. Jour. oF Int. L. 285, 292. 

6° This word was “preserve” in the original draft of the Committee of Jurists — 
see the PRocES-VERBAUX, p. 681; and in the sub-committee’s report to the third commit- 
tee of the First Assembly — see REcorps oF THE First ASSEMBLY, Meetings of Com- 
mittees, I, p. 545. Nor was a change in wording discussed when the article was adopted 
by the third committee. Jbid., p. 307. So that the change in the third committee’s 
report to the First Assembly may have originated in a typographical slip. Jbid., 
p. 576. This conclusion is fortified by the fact that the word was “preserve” in the 
Bryan treaties, from which the provision is taken. See the Treaty between the United 
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seem to stop short of power to issue an interim injunction.” The 
provision for default judgments against states which fail to appear 
or defend, will hardly be invoked except in the instances of obliga- 
tory jurisdiction. 

The statute fails to make any provision for the enforcement of 
either interim or final judgments, and the only “sanctions” behind 
the court are those contained in the Covenant;™ and if any state 
should fail to abide by a decision, it will be for the Council of the 
League to “‘propose what steps should be taken to give effect 
thereto.” Like the Supreme Court of the United States, the Per- 
manent Court of International Justice may depend for its au- 
thority in the last analysis upon the political bodies with which it 
is affiliated. 


INTERNATIONAL JUSTICE ACCORDING TO LAW 


The task of creating machinery for dealing with disputes with 
which the world has been so occupied now for a generation seems 
to have been performed, for the time being. The existing machinery 
now seems fairly adequate. For disputes of a juridical nature, we 
have, in addition to the special arbitral tribunals which states may 
set up as occasion arises, the Permanent Court of Arbitration with 
its achievement of successful functioning in seventeen instances, and 
the Permanent Court of International Justice with its permanent, 
professional judges, paid adequate salaries,“ ready to devote 
“their entire time to the trial and decision of international causes 





States and Sweden of 13 October, 1914, 38 Stat. at L., 1872; RECORDS OF THE First 
AssEMBLY, Meetings of Committees, I, p. 368; PRocEs-VERBAUX OF THE COMMITTEE 
oF JuRIsTs, p. 735. The French text of the statute reads: “mesures conservatoires du 
droit de chacun doivent étre prises a titre provisoire.” 

70 Interlocutory decrees were issued by the Central American Court of justice. 
See 2 Am. Jour. or Int. L. 838. 

1 It has been generally admitted that a decision of the court is an “award” which 
the members of the League agree in Article 13 of the Covenant to “carry out in full 
good faith.” See REcorps oF THE ASSEMBLY, Plenary Meetings, p.491. The Minority 
treaties expressly provide that the decisions of the court “shall have the same force 
and effect as an award under Article 13 of the Covenant.” See Treaty of St. Ger- 
main, Art. 69. The Second Assembly has promulgated an amendment to the Cove- 
nant which if adopted will leave no doubt on this point. Sée LEAGuE or NaTIONs, 
Orr. Jour., October, 1921, Supp., p. 13. 

® Salaries and other court expenses are to be borne by the League of Nations. 
Costs of litigation are to be borne by the parties. 
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by judicial methods and under a sense of judicial responsibility.” ™ 
For disputes of a political nature, fifty-one peoples have agreed to 
have resort to the Council or Assembly of the League of Nations 
before going to war. Machinery itself is important. If there is 
such a thing in political science as a useful invention — the estab- 
lishment of the United States Supreme Court and the réle played 
by Lord Durham’s report in the development of the British Em- 
pire encourage the belief that political science is not unlike physical 
science in this respect — the builders of the new court would seem 
to have made a valuable contribution to the integration of inter- 
national society. 

But machinery and the intelligent use of it will not insure the 
world against departures from justice according to law. The will 
for peaceful adjustment is needed, and its creation depends upon 
the deeper mainsprings of national life. 

Manley O. Hudson. 


Tue Harvarp LAw ScHOOL. 


(APPENDIX) 


Statute of the Permanent Court of International Justice” 


ARTICLE 1. A Permanent Court of International Justice is hereby 
established, in accordance with Article 14 of the Covenant of the League 
of Nations. This Court shall be in addition to the Court of Arbitration 
organised by the Conventions of The Hague of 1899 and 1907, and to 
the special Tribunals of Arbitration to which States are always at lib- 
erty to submit their disputes for settlement. 


CHAPTER I 
ORGANISATION OF THE COURT 


Art. 2. The Permanent Court of International Justice shall be 
composed of a body of independent judges, elected regardless of their 





% See Secretary Root’s Instructions to the American Delegates to The Hague Con- 
ference of 1907, 2 Scott, HAGUE CONFERENCES, p. 191. 

74 The Treaty of Washington of 13 December, 1921, contains an additional pro- 
vision for conferences to consider disputes as to the Pacific insular possessions of the 
signatories. 

7% This English text is reprinted from REecorDs OF THE First AssEMBLY, Plenary 
Meetings, p. 468. The French text is also authentic. 
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nationality from amongst persons of high moral character, who possess 
the qualifications required in their respective countries for appointment 
to the highest judicial offices, or are jurisconsults of recognised com- 
petence in international law. 

Art. 3. The Court shall consist of fifteen members: eleven judges 
and four deputy-judges. The number of judges and deputy-judges 
may hereafter be increased by the Assembly, upon the proposal of the 
Council of the League of Nations, to a total of fifteen judges and six 
deputy-judges. 

ArT. 4. The members of the Court shall be elected by the Assembly 
and by the Council from a list of persons nominated by the national groups 
in the Court of Arbitration, in accordance with the following provisions. 

In the case of members of the League of Nations not represented 
in the Permanent Court of Arbitration, the lists of candidates shall be 
drawn up by national groups appointed for this purpose by their Govern- 
ments under the same conditions as those prescribed for members of 
the Permanent Court of Arbitration by Article 44 of the Convention of 
The Hague of 1907 for the pacific settlement of international disputes. 

Art. 5. At least three months before the date of the election, the 
Secretary-General of the League of Nations shall address a written 
request to the members of the Court of Arbitration belonging to the 
States mentioned in the Annex to the Covenant or to the States which 
join the League subsequently, and to the persons appointed under 
paragraph 2 of Article 4, inviting them to undertake, within a given 
time, by national groups, the nomination of persons in a position to 
accept the duties of a member of the Court. 

No group may nominate more than four persons, not more than two 
of whom shall be of their own nationality. In no case must the number 
of candidates nominated be more than double the number of seats to 
be filled. 

Art. 6. Before making these nominations, each national group is 
recommended to consult its Highest Court of Justice, its Legal Faculties 
and Schools of Law, and its National Academies and national sections 
of International Academies devoted to the study of Law. 

Art. 7. The Secretary-General of the League of Nations shall pre- 
pare a list in alphabetical order of all the persons thus nominated. Save 
as provided in Article 12, paragraph 2, these shall be the only persons 
eligible for appointment. 

The Secretary-General shall submit this list to the Assembly and 
to the Council. 

Art. 8. The Assembly and the Council shall proceed independently 
of one another to elect, firstly the judges, then the deputy-judges. 
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ArT. 9. At every election, the electors shall bear in mind that not 
only should all the persons appointed as members of the Court possess 
the qualifications required, but the whole body also should represent the 
main forms of civilisation and the principal legal systems of the world. 

ArT. 10. Those candidates who obtain an absolute majority of votes 
in the Assembly and in the Council shall be considered as elected. 

In the event of more than one national of the same Member of the 
League being elected by the votes of both the Assembly and the Coun- 
cil, the eldest of these only shall be considered as elected. 

Art. 11. If, after the first meeting held for the purpose of the elec- 
tion one or more seats remain to be filled, a second and, if necessary, a 
third meeting shall take place. 

Art. 12. If, after the third meeting, one or more seats still remain 
unfilled, a joint conference consisting of six members, three appointed 
by the Assembly and three by the Council, may be formed, at any time, 
at the request of either the Assembly or the Council, for the purpose 
of choosing one name for each seat still vacant, to submit to the Assembly 
- and the Council for their respective acceptance. 

If the Conference is unanimously agreed upon any person who fulfils 
the required conditions, he may be included in its list, even though he 
was not included in the list of nominations referred to in Articles 4 and 5. 

If the joint Conference is satisfied that it will not be successful in pro- 
curing an election, those members of the Court who have already been 
appointed shall, within a period to be fixed by the Council, proceed to 
fill the vacant seats by selection from amongst those candidates who have 
obtained votes either in the Assembly or in the Council. 

In the event of an equality of votes amongst the judges, the eldest 
judge shall have a casting vote. 

ART. 13. The members of the Court shall be elected for nine years. 

They may be re-elected. 

They shall continue to discharge their duties until their places have 
been filled. Though replaced, they shall finish any cases which they 
may have begun. 

ArT, 14. Vacancies which may occur shall be filled by the same 
method as that laid down for the first election. A member of the Court 
elected to replace a member whose period of appointment had not expired 
will hold the appointment for the remainder of his predecessor’s term. 

Art. 15. Deputy-judges shall be called upon to sit in the order laid 
down in a list. 

This list shall be prepared by the Court and shall have regard firstly 
to priority of election and secondly to age. 

Art. 16. The ordinary members of the Court may not exercise any 
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political or administrative function. This provision does not apply to 
the deputy-judges except when performing their duties on the Court. 

Any doubt on this point is settled by the decision of the Court. 

Art. 17. No member of the Court can act as agent, counsel or advo- 
cate in any case of an international nature. This provision only applies 
to the deputy-judges as regards cases in which they are called upon to 
exercise their functions on the Court. 

No member may participate in the decision of any case in which he 
has previously taken an active part, as agent, counsel or advocate for 
one of the contesting parties, or as a member of a national or inter- 
national Court, or of a Commission of enquiry, or in any other capacity. 

Any doubt on this point is settled by the decision of the Court. 

Art. 18. A member of the Court cannot be dismissed unless, in the 
unanimous opinion of the other members, he has ceased to fulfil the 
required conditions. 

Formal notification thereof shall be made to the Secretary-General 
of the League of Nations, by the Registrar. 

This notification makes the place vacant. 

ArT. 19. The members of the Court, when engaged on the business 
of the Court, shall enjoy diplomatic privileges and immunities. 

ArT. 20. Every member of the Court shall, before taking up his 
duties, make a solemn declaration in open Court that he will exercise 
his powers impartially and conscientiously. 

Art. 21. The Court shall elect its President and Vice-President for 
three years; they may be re-elected. 

It shall appoint its Registrar. 

The duties of Registrar of the Court shall not be deemed incompatible 
with those of Secretary-General of the Permanent Court of Arbitration. 

ArT. 22. The seat of the Court shall be established at the Hague. 

The President and Registrar shall reside at the seat of the Court. 

ArT. 23. A session of the Court shall be held every year. 

Unless otherwise provided by rules of Court, this session shall begin 
on the 15th of June, and shall continue for so long as may be deemed 
necessary to finish the cases on the list. 

The President may summon an extraordinary session of the Court 
whenever necessary. 

Art. 24. If, for some special reason, a member of the Court con- 
siders that he should not take part in the decision of a particular case, 
he shall so inform the President. 

If the President considers that for some special reason one of the 
members of the Court should not sit on a particular case, he shall give 
him notice accordingly. 
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If in any such case the member of the Court and the President 
disagree, the matter shall be settled by the decision of the Court. 

Art. 25. The full Court shall sit except when it is expressly pro- 
vided otherwise. 

If eleven judges cannot be present, the number shall be made up by 
calling on deputy-judges to sit. 

If however, eleven judges are not available, a quorum of nine judges 
shall suffice to constitute the Court. 

Art. 26. Labour cases, particularly cases referred to in Part XIII 
(Labour) of the Treaty of Versailles and the corresponding portions of the 
other Treaties of Peace, shall be heard and determined by the Court 
under the following conditions: 

The Court will appoint every threé years a special chamber of five 
judges, selected so far as possible with due regard to the provisions of 
Article 9. In addition, two judges shall be selected for the purpose of 
replacing a judge who finds it impossible to sit. If the parties so demand, 
cases will be heard and determined by this chamber. In the absence 
of any such demand, the court will sit with the number of judges pro- 
vided for in Article 25. On all occasions the judges will be assisted by 
four technical assessors sitting with them, but without the right to vote, 
and chosen with a view to ensuring a just representation of the competing 
interests. 

If there is a national of one only of the parties sitting as a judge in the 
chamber referred to in the preceding paragraph, the President will 
invite one of the other judges to retire in favour of a judge chosen by the 
other party in accordance with Article 31. 

The technical assessors shall be chosen for each particular case in 
accordance with rules of procedure under Article 30 from a list of ‘“‘ Asses- 
sors for Labour cases” composed of two persons nominated by each 
Member of the League of Nations and an equivalent number nominated 
by the Governing Body of the Labour Office. The Governing Body 
will nominate, as to one-half, representatives of the workers, and as to 
one-half, representatives of employers from the list referred to in Article 
412 of the Treaty of Versailles and the corresponding Articles of the 
other Treaties of Peace. 

In Labour cases the International Labour Office shall be at liberty to 
furnish the Court with all relevant information, and for this purpose 
the Director of that Office shall receive copies of all the written pro- 
ceedings. 

ArT. 27. Cases relating to transit and communications, particularly 
cases referred to in Part XII (Ports, Waterways and Railways) of the 
Treaty of Versailles and the corresponding portions of the other Treaties 
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of Peace shall be heard and determined by the Court under the following 
conditions: 

The Court will appoint every three years a special chamber of five 
judges, selected so far as possible with due regard to the provisions of 
Article 9. In addition, two judges shall be selected for the purpose of 
replacing a judge who finds it impossible to sit. If the parties so de- 
mand, cases will be heard and determined by this chamber. In the 
absence of any such demand, the Court will sit with the number of 
judges provided for in Article 25. When desired by the parties or de- 
cided by the Court, the judges will be assisted by four technical asses- 
sors sitting with them, but without the right to vote. 

If there is a national of one only of the parties sitting as a judge in 
the chamber referred to in the preceding paragraph, the President will 
invite one of the other judges to retire in favor of a judge chosen by the 
other party in accordance with Article 31. 

The technical assessors shall be chosen for each particular case in 
accordance with rules of procedure under Article 30 from a list of “‘ Asses- 
sors for Transit and Communications cases” composed of two persons 
nominated by each member of the League of Nations. 

Art. 28. The special chambers provided for in Articles 26 and 27 
may, with the consent of the parties to the dispute, sit elsewhere than 
at the Hague. 

ArT. 29. With a view to the speedy dispatch of business, the Court 
shall form annually a chamber composed of three judges who, at the 
request of the contesting parties, may hear and determine cases by 
summary procedure. 

Art. 30. The Court shall frame rules for regulating its procedure. 
In particular, it shall lay down rules for summary procedure. 

ArT. 31. Judges of the nationality of each contesting party shall 
retain their right to sit in the case before the Court. 

If the Court includes upon the Bench a judge of the nationality of 
one of the parties only, the other party may select from among the 
deputy-judges a judge of its nationality, if there be one. If there should 
not be one, the party may choose a judge, preferably from among those 
persons who have been nominated as candidates as provided in Articles 
4 and 5s. 

If the Court includes upon the Bench no judge of the nationality of 
the contesting parties, each of these may proceed to select or choose a 
judge as provided in the preceding paragraph. 

Should there be several parties in the same interest, they shall, for 
the purpose of the preceding provisions, be reckoned as one party only. 
Any doubt upon this point is settled by the decision of the Court. 


ee 

















PERMANENT COURT OF INTERNATIONAL JUSTICE 271 


Judges selected or chosen as laid down in paragraphs 2 and 3 of this 
Article shall fulfil the conditions required by Articles 2, 16, 17, 20, 24 of 
this Statute. They shall take part in the decision on an equal footing 
with their colleagues. 

ART. 32. The judges shall receive an annual indemnity to be deter- 
mined by the ‘ssembly of the League of Nations upon the proposal of 
the Council. This indemnity must not be decreased during the period 
of a judge’s appointment. 

The President shall receive a special grant for his period of office, to 
be fixed in the same way. 

The Vice-President, judges and danmnintenn shall receive a grant 
for the actual performance of their duties, to be fixed in the same way. 

Travelling expenses incurred in the performance of their duties shall 
be refunded to judges and deputy-judges who do not reside at the seat 
of the Court. 

Grants due to judges selected or chosen as provided in Article 31 
shall be determined in the same way. 

The salary of the Registrar shall be decided by the Council upon the 
proposal of the Court. 

The Assembly of the League of Nations shall lay down, on the pro- 
posal of the Council, a special regulation fixing the conditions under 
which retiring pensions may be given to the personnel of the Court. 

ART. 33. The expenses of the Court shall be borne by the League 
of Nations, in such a manner as shall be decided by the Assembly upon 
the proposal of the Council. 


CHAPTER II 


COMPETENCE OF THE COURT 


ArT. 34. Only States or Members of the League of Nations can be 
parties in cases before the Court. 

ArT. 35. The Court shall be open to the Members of the League 
and also to States mentioned in the Annex to the Covenant. 

The conditions under which the Court shall be open to other States 
shall, subject to the special provisions contained in treaties in force, 
be laid down by the Council, but in no case shall such provisions place 
the parties in a position of inequality before the Court. 

When a State which is not a Member of the League of Nations is a 
party to a dispute, the Court will fix the amount which that party is 
to contribute towards the expenses of the Court. 

ArT. 36. The jurisdiction of the Court comprises all cases which the 
parties refer to it and all matters specially provided for in Treaties and 
Conventions in force. 
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The Members of the League of Nations and the States mentioned 
in the Annex to the Covenant may, either when signing or ratifying the 
protocol to which the present Statute is adjoined, or at a later moment, 
declare that they recognise as compulsory, ipso facto and without special 
agreement, in relation to any other Member or State accepting the same 
obligation, the jurisdiction of the Court in all or any of the classes of 
legal disputes concerning: 

(a) The interpretation of a Treaty; 

(b) Any question of International Law; 

(c) The existence of any fact which, if established, would constitute 

a breach of an international obligation; 

(d) The nature or extent of the reparation to be made for the breach 

of an international obligation. 

The declaration referred to above may be made unconditionally or 
on condition of reciprocity on the part of several or certain Members 
or States, or for a certain time. 

In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 

Art. 37. When a treaty or convention in force provides for the 
reference of a matter to a tribunal to be instituted by the League of 
Nations, the Court will be such tribunal. 

Art. 38. The Court shall apply: 

1. International conventions, whether general or particular, estab- 
lishing rules expressly recognised by the contesting States; 

2. International custom, as evidence of a general practice accepted 
as law; 

3. The general principles of law recognised by civilised nations; 

4. Subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 

This provision shall not prejudice the power of the Court to decide a 
case ex aequo et bono, if the parties agree thereto. 


CHAPTER III 


PROCEDURE 


Art. 39. The official languages of the Court shall be French and 
English. If the parties agree that the case shall be conducted in French, 
the judgment will be delivered in French. If the parties agree that the 
case shall be conducted in English, the judgment will be delivered in 
English. 

In the absence of an agreement as to which language shall be employed, 
each party may, in the pleadings, use the language which it prefers; 
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the decision of the Court will be given in French and English. In this 
case the Court will at the same time determine which of the two texts 
shall be considered as authoritative. 

The Court may, at the request of the parties, authorise a language 
other than French or English to be used. 

ArT. 40. Cases are brought before the Court, as the case may be, 
either by the notification of the special agreement, or by a written appli- 
cation addressed to the Registrar. In either case the subject of the 
dispute and the contesting parties must be indicdted. 

The Registrar shall forthwith communicate the application to all 
concerned. 

He shall also notify the Members of the League of Nations through 
the Secretary-General. 

Art. 41. The Court shall have the power to indicate, if it considers 
that circumstances so require, any provisional measures which ought 
to be taken to reserve the respective rights of either party. 

Pending the final decision, notice of the measures suggested shall 
forthwith be given to the parties and the Council. 

Art. 42. The parties shall be represented by agents. 

They may have the assistance of counsel or advocates before the 
Court. 

ArT. 43. The procedure shall consist of two parts: written and oral. 

The written proceedings shall consist of the communication to the 
judges and to the parties of cases, counter-cases and, if necessary, re- 
plies; also all papers and documents in support. 

These communications shall be made through the Registrar, in the 
order and within the time fixed by the Court. 

A certified copy of every document produced by one party shall be 
communicated to the other party. 

The oral proceedings shall consist of the hearing by the Court of 
witnesses, experts, agents, counsel and advocates. 

* Art. 44. For the service of all notices upon persons other hits the 
agents, counsel and advocates, the Court shall apply direct to the Govern- 
ment of the State upon whose territory the notice has to be served. 

The same provision shall apply whenever steps are to be taken to 
procure evidence on the spot. 

Art. 45. The hearing shall be under the control of the President 
or, in his absence, of the Vice-President; if both are absent, the senior 
judge shall preside. 

Art. 46. The hearing in Court shall be public, unless the Court 
shall decide otherwise, or unless the parties demand that the public be 
not admitted. 
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ArT. 47. Minutes shall be made at each hearing, and signed by the 
Registrar and the President. 

These minutes shall be the only authentic record. 

Art. 48. The Court shall make orders for the conduct of the case, 
shall decide the form and time in which each party must conclude its 
arguments, and make all arrangements connected with the taking of 
evidence. 

ArT. 49. The Court may, even before the hearing begins, call upon 
the agents to produc@ any document, or to supply any explanations. 
Formal note shall be taken of any refusal. 

ArT. 50. The Court may, at any time, entrust any individual, body, 
bureau, commission or other organisation that it may select, with the 
task of carrying out an enquiry or giving an expert opinion. 

ArT. 51. During the hearing, any relevant questions are to be put 
to the witnesses and experts under the conditions laid down by the Court 
in the rules of procedure referred to in Article 30. 

Art. 52. After the Court has received the proofs and evidence within 
the time specified for the purpose, it may refuse to accept any further 
oral or written evidence that one party may desire to present unless the 
other side consents. 

ArT. 53. Whenever one of the parties shall not appear before the 
Court, or shall fail to defend his case, the other party may call upon 
the Court to decide in favour of his claim. 

The Court must, before doing so, satisfy itself, not only that it has 
jurisdiction in accordance with Articles 36 and 37, but also that the 
claim is well founded in fact and law. 

Art. 54. When, subject to the control of the Court, the agents, 
advocates and counsel have completed their presentation of the case, 
the President shall declare the hearing closed. 

The Court shall withdraw to consider the judgment. 

The deliberations of the Court shall take place in private and remain 
secret. 

Art. 55. All questions shall be decided by a majority of the judges 
present at the hearing. 

In the event of an equality of votes, the President or his deputy shall 
have a casting vote. 

Art. 56. The judgment shall state the reasons on which it is based. 

It shall contain the names of the judges who have taken part in the 
decision. 

Art. 57. If the judgment does not represent in whole or in part the 
unanimous opinion of the judges, dissenting judges are entitled to de- 
liver a separate opinion. 
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Art. 58. The judgment shall be signed by the President and by the 
Registrar. It shall be read in open Court, due notice having been given 
to the agents. é 

ArT. 59. The decision of the Court has no binding force except 
between the parties and in respect of that particular case. 

ArT. 60. The judgment is final and without appeal. In the event 
of dispute as to the meaning or scope of the judgment, the Court shall 
construe it upon the request of any party. 

Art. 61. An application for revision of a judgment can be made 
only when it is based upon the discovery of some fact of such a nature 
as to be a decisive factor, which fact was, when the judgment was given, 
unknown to the Court and also to the party claiming revision, always 
provided that such ignorance was not due to negligence. 

The proceedings for revision will be opened by a judgment of the 
Court expressly recording the existence of the new fact, recognising 
that it has such a character as to lay the case open to revision, and 
declaring the application admissible on this ground. 

The Court may require previous compliance with the terms of the 
judgment before it admits proceedings in revision. 

The application for revision must be made at latest within six months 
of the discovery of the new fact. 

No application for revision may be made after the lapse of ten years 
from the date of the sentence. 

Art. 62. Should a State consider that it has an interest of a legal 
nature which may be affected by the decision in the case, it may submit 
a request to the Court to be permitted to intervene as a third party. 
It will be for the Court to decide upon this request. 

Art. 63. Whenever the construction of a convention to which States 
other than those concerned in the case are parties is in question the 
Registrar shall notify all such States forthwith. 

Every State so notified has the right to intervene in the proceedings; 
but if it uses this right, the construction given by the judgment will be 
equally binding upon it. 

Art. 64. Unless otherwise decided by the Court, each party shall 
bear its own costs. 
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FEDERAL EQUITY RULES’ 


HE Federal Equity Rules are giving general satisfaction to 

the bench and bar. As applied by the courts, they are sufti- 
ciently flexible to meet the varying local conditions in the different 
districts. The numerous reported decisions * enable an industrious 
practitioner to ascertain with reasonable accuracy how they are 
interpreted in most districts. 

Where there is lack of uniformity of administration of the rules, 
it is generally due to the extremely overcrowded condition of court 
calendars; the ever increasing burdens placed upon federal judges 
in certain of the districts; the necessity in some districts for a single 
judge holding one or more terms of court each year in a number of 
divisions in his district; and to the real or fancied need of disregard- 
ing or modifying the rules to meet these conditions. 

The large number of conflicting decisions on rules of vital im- 
portance indicate that there could be more uniformity of practice 
under the rules if the Supreme Court should provide some simple 
and inexpensive way of bringing any rule, concerning which there 
is conflict of opinion of judges in the same district or in different 
districts, before it for interpretation or modification. This could 
probably be done by an additional rule. 

At the last meeting of the American Bar Association, Chief 
Justice Taft made an informal address in support of certain pending 
bills, providing for additional district judges. These bills as re- 
vised * provide for an annual meeting, of the Chief Justice of the 
Supreme Court and the senior circuit judges, for planning or map- 
ping out judicial procedure and thereby introducing “into our 





1 See for earlier treatments of this subject articles by the same author, ‘One Year 
under the New Federal Equity Rules,” 27 Harv. L. Rev. 629; ‘Working under 
Federal Equity Rules,” 29 Harv. L. Rev. 55.—Eb. 

* The new Equity Rules have been interpreted about five hundred times in re- 
ported decisions concerning them since their enactment in 1913. (Unreported decisions 
are more numerous.) : 

5 H.R. Bill 9103 passed House Dec. 10, 1921, and now before Senate. 
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judicial system an executive principle to secure effective team work.” 
If this bill is passed and annual meeting held under it, much may 
be accomplished in the way of unifying the interpretation of the 
rules, and in enabling beneficial changes to be made in them. If 
there is no such legislation, the Chief Justice of the Supreme Court, 
either directly or through the intermediary of the various courts of 
appeals, might select a number of lawyers from each circuit having 
largely to do with federal equity practice, who should confer with 
the federal judges located in the circuit where they reside and later 
submit suggestions to the justices of the Supreme Court as to any 
necessary changes or modifications. 


“Most of the preliminary questions arising under these rules never 
reach the Supreme Court for final determination. It is therefore most 
desirable that something should be done to require the District Judges 
to act almost to a mathematical exactness and always in accord, save 
in those cases where that discretion which is always reposed in the 
breast of the Chancellor ought to be exercised in the interest of justice.” 
(Judge Carpenter, Chicago.) 


A large number of the clerks of the United States circuit courts 
of appeals and the clerks of the district courts have furnished me 
much of the data for this article. Such of the federal judges as I 
have had opportunity to talk with or reach through correspondence 
have very kindly expressed their views concerning the rules. I 
heartily appreciate the kindness and courtesy of those busy judges 
and the clerks of the courts who have interrupted their work and 
responded to the request for information. 

There is a wide variance in practice in different districts under 
the rules concerning the placing of cases on the calendar; plead- 
ings; evidence to be taken in open court; dismissal of causes of 
action within the time required by the rules; reference of matters 
other than accountings to masters; interrogatories, and the prep- 
aration of records for appeal. 

It is interesting that a very large percentage of the courts ap- 
prove and heartily endorse the equity rules after nine years of 
experience with them.‘ 





4 The following are fairly illustrative of what judges say about these rules: 

“Generally speaking I think the present equity rules have worked exceedingly 
well” and regarding “trials in open court, from the experience here we would not go 
back to the other method. The open court method has resulted in decreased record 
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The rule requiring equity causes to be tried in “open court” and 
requiring the court to pass upon the admissibility of all evidence 
(Rule 46) is generally conceded to be most beneficial, and seems to 
meet with wide approval by the courts. 

Presiding Circuit Judge Baker in a recent-unreported decision 
involving a patent on computing scales, speaking for the Court of 
Appeals of the Seventh Circuit, expresses in a striking way his 
approval of the trial of equity cases in open court, which sum- 
marizes and epitomizes the statements of many judges concerning 
the practice, and emphasizes the importance of the change from 
deposition proofs to the open court trials. 





in more helpfully shaping the litigation below and in enabling the judge, especially in 
difficult patent cases, to understand the controversy as it unfolds. It is a highly 
satisfactory method.” (Judge Mayer, C. C. A., 2d Circ.) 

“The new Equity Rules have enabled the court to bring suits in equity to hearing 
promptly and at great reduction of costs. . . . They are a marked improvement in 
practice over the old rules.” (Judge Connor, North Carolina.) 

“On the whole I believe the new equity rules are working out well. The sim- 
plification of the bill and answer and the abolition of demurrer and plea have pro- 
duced no unsatisfactory conditions, but on the whole are working out well. One 
great improvement is the open court hearing.” (Judge Westenhaver, Ohio.) 

“There is no question that they (the federal equity rules) are of great value.” 
(Judge Hale, Maine.) 

“T am impressed with the general efficacy of the Equity Rules and their helpfulness 
in the administration of justice, both in the simplification of procedure and in the 
hearings themselves. I am of opinion that the rule requiring the evidence, gener- 
ally speaking, to be taken and heard in open court is of great benefit.” (Judge 
Sanford, Tennessee.) 

“The hearing of cases in open court is a great improvement.” (Judge Morton, 
Massachusetts.) 

5 In The Computing Scale Company »v. Toledo Computing Scale Company, October 
Term and Session, 1921 (not yet reported), Judge Baker says (p. 35): 

“Under the old rules, the court in reaching the permanent injunction was help- 
less to control the proofs. Depositions were loaded with hearsay, with immeasurable 
masses of irrelevant matter, with controversies of counsel, with counsel’s directions 
to witnesses not to answer, with experts’ analyses of hundreds of prior patents when 
six would have been more than enough, with experts’ interlarding of their opinions of 
facts with their opinions of the law of the case, etc., etc. We conjecture that in our 
clerk’s vaults there are tons of paper which were pure waste. We leave it at conjec- 
ture because we have no computing scales on which to weigh the more important 
matters, the clients’ exhaustion of patience and resources, the lawyers’ mutual inflic- 
tion of unnecessary labors, and the efforts of the courts to find the three grains of 
wheat in the bushel of chaff. But those evils are gone. Under the new rules, when 
the chancellor hears a patent suit as he does other injunction suits in open court, he 
¢an and does control the proofs, exclude hearsay and irrelevancies, restrain counsel, 
compel witnesses to answer proper questions, limit the number of prior patents, and 
bridle the experts. Records on appeals now show the gratifying difference.” 
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The court in this same opinion criticizes proceedings before 
masters, the reference to whom under the Federal Equity Rules 
is being seriously objected to by those having largely to do with 
federal equity practice. Master proceedings need consideration. 
This is not because of any misunderstanding of the rules, but 
because of the abuses in the practice under them. Some fed- 
eral judges, who express a preference for hearing the evidence, 
refer cases to masters out of a desire to clear their crowded 
calendars. 

No rules can be devised to eliminate the ever increasing conges- 
tion of the dockets of the federal courts in many jurisdictions. 
Relief must come through the providing of additional judges by 
legislative enactment.® 


JupIcIAL INTERPRETATIONS OF THE Equity RULES AND ADDI- 
TIONAL District Court RULES GOVERNING THE PRACTICE 
IN DIFFERENT Districts IN Equity CASES 


Such decisions on the equity rules as are thought to be most 
pertinent, which have been rendered since 1913, are cited in the 
footnotes under the rule to which they relate. Reference is also 
made to some of the more important additional local rules’ and 
regulations adopted by district courts in different districts. The 
large number of reported decisions prevents a full discussion or 
digest of them. There is still such divergence in the interpretation 
of the rules in different districts that attorneys must familiarize 
themselves with local interpretations of many of the rules, and 
with the local additional rules made by the courts for the trial of 
equity causes. 





6 The striking increase in cases filed in the federal courts, and the necessity for 
additional judges, was well brought out by Senator Spencer, of Missouri, who when 
speaking on the subject in the United States Senate said that “One of the questions 
with which we shall soon have to deal seriously is the crowded condition of the dockets 
of the federal courts.” He showed that this is due to the expansion of the country; 
the growth of business; and all sorts of legislation requiring their attention such as 
the Sherman Law; the Clayton Act; the Mann Act; the income and excess profits 
tax laws, and the legislation designed to carry out the Eighteenth Amendment to the 
Federal Constitution. The printed report of Senator Spencer’s remarks contains 
statistics, taken from the Attorney General’s office, showing that the number of new 
cases brought in the United States district courts was 64,963 in 1916, while in 1921 
this number was 104,000. 

7 Adopted under Rule 79. 
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Rules 1 and 2, Court and Clerk’s Office Open; Rule 3, Clerk’s Books; 
Rule 4, Notice of Orders; Rule 5, Motions Grantable of Course; Rule 6, 
Motion Day. — Rules requiring the District Court and the clerk’s 
office to be always open, and books to be kept by the clerk, notice 
of orders to be given by the clerk,* motions grantable of course by 
him, and providing for a motion day not less than once each month, 
have not been strictly adhered to, and counsel cannot rely upon 
receiving from the clerk notice of orders entered in his absence in 
all instances, and a great many of the courts have not established 
any regular motion day. 


Rule 7, Process; Rule 8, Enforcement Decrees; Rule 9, Writs of 
Assistance; Rule 10, Deficiency Decrees; and Rule 11, Process — 
not Parties. — Rules relating to process, mesne and final; enforce- 
ment of final decrees; writs of assistance; deficiency decrees and 
process in behalf of and against persons not parties, have been 
liberally interpreted ° and supplementary proceedings permitted in 
aid of execution and for supplementary and deficiency decrees. 


Rules 12, 13, 14, and 15, Subpoenas, their Issue and Service. — 
These rules relating to subpoenas, their issue and service, have 
been before the courts in a number of cases.’ It has been held that 
state statutes relating to service are not binding upon the federal 
courts; that a decree pro confesso may not be entered where, after 
service and before twenty days have run, the suit abates by the 
bankruptcy of the plaintiff, and no answer in such case is required 
until a plaintiff has been substituted by order of the court; * that 
no prayer for process is necessary because it is not issued by order 
of the court, but by the clerk under Rule 12; and that the service 
of a summons in an action at law in the United States court need 
not be made by the United States Marshal, Equity Rule 15 apply- 
ing only to equity causes." 





8 240Fed.155(Conn.). [The names of the cases tabulated are omitted to save space.] 
® 211 Fed. 172, 180 (Ark.); 218 Fed..134, 137 (Iowa); 228 Fed. 273 (C. C. A, 
sth Circ.); 238 Fed. 938 (Penn.); 239 Fed. 360 (N. Y.); 262 Fed. 918 (C. C. A., 
8th Circ.). 
10 N. S. Snyder e¢ al. v. Brast Hotel Co. ef al., West Virginia, unreported; 204 
Fed. 736 (C. C. A., 5th Circ.); 255 Fed. 726 (C. C. A., 8th Circ.). 
1 255 Fed. 726 (C. C. A., 8th Circ.). 
2 267 Fed. 550 (C. C. A., 5th Circ.). 
13 222 Fed. oso (Penn.). 
4 223 Fed. 805 (N. Y.). 
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Rules 16 and 17, Default, Pro Confesso Decrees. — Defaults and 
decrees pro confesso have been discussed in recent cases.’ The 
Court of Appeals of the Second Circuit holds under Rule 17 that 
even though entry of a decree pro confesso is not erroneous, the 
trial court had inherent power to set it aside.’ 


Rule 18, Pleadings; Rule 19, Amendments. — These rules abolish- 
ing technical forms of pleadings and authorizing the court to per- 
mit amendments or supplementary pleadings at any time have 
been frequently construed by the courts. While some courts are 
much stricter than others in regard to amendments, the following 
show the general tendency. 

The Court of Appeals of the Fifth Circuit sent a case back to the 
trial court and gave plaintiff-appellant leave to amend its bill. 
Judge Walker said: 1” 


“The bill as it was framed was rendered substantially defective 
by its failure to state facts relied on to support the claims made. 
It may be that facts exist which are sufficient to support such claims 
in whole or in part. If so, no harm would result, and it appears prob- 
able that it would be in furtherance of justice, to afford to the plain- 
tiff the opportunity to disclose such facts by granting leave to it to 
amend its bill by making a better statement of the nature of its 
claim.” 


Judge Dayton (W. Va.) permitted an amendment to a bill 
under Rule 19 although the matter introduced was known to 
plaintiff when the original bill was filed.'® : 

Circuit Judge Dodge (Mass.) in permitting an amendment to a 
bill under Rule 19 to set up additional facts relative to the issue 
of the patent sued upon, said: '® 


“None of the defects claimed to exist in this bill for infringement of 
a patent seem to me jurisdictional in the sense contended for by the 
defendant. If they exist, I cannot regard them as requiring dismissal 
of the bill without leave’to amend in view of equity rule 19.” 





18 204 Fed. 736 (C. C. A., 5th Circ.); 267 Fed. 550 (C. C. A., 5th Circ.); 273 Fed. 
520 (C. C. A., 2d Circ.). 

16 973 Fed. 520 (C. C. A., 2d Circ.). See also 267 Fed. 858 (N. Y.). 

17 238 Fed. 36 (C. C. A., sth Circ.). 

18 238 Fed. 980 (West Va.). 

19 243 Fed. 924 (Mass.). 








His 
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The court permitted an amendment to a bill brought under the 
Sherman Act to assert relief under the Clayton Act.?° 


Rule 20, Further and Particular Statement in Pleadings; Rule 21, 
Scandal and Impertinence.—The recent decisions under these rules 
are largely cumulative of those referred to in an earlier article in 
this publication. Some courts adopt the practice of dismissing 
the bill until a sufficient statement is made by amendment; 
others order the additional ultimate facts to be stated, including 
the names and residences of parties intended to be joined as par- 
ties plaintiff,2* and order that unless the amendment is made within 
a certain time therein named, the bill will be dismissed. Judge 
Westenhaver has modified the practice theretofore prevailing in 
the Northern District of Ohio under Rule 20, by holding that 
opinions or conclusions as to the similarity between the claims of a 
patent in suit and the machine charged to infringe need not be 
specified under this rule.* The extent to which further and par- 
ticular statements in pleadings are required is shown by the re- 
ported cases.” These show that Rule 25 has been considered in 
connection with Rule 20 and the pleader is generally held to a 
statement of ‘‘ultimate”’ facts. 

Statements of law and argumentative expressions are con- 
demned under the rule relating to scandal and impertinence as 
illustrated by a recent decision where the Court of Appeals of the 
Fifth Circuit said: 


“The statements of the matters just enumerated were out of place 
in a pleading, the function of which is to raise or meet issues of law or of 





20 258 Fed. 732 (Mass.). Other cases under Rule 19 are: 206 Fed. 478 (Iil.); 211 
Fed. 544 (N. D. Ohio); 206 Fed. 295 (N. Y.); 208 Fed. 378 (Penn.); 208 Fed. 899 
(So. Car.); 211 Fed. 544 (N. D. Ohio); 215 Fed. 8 (C. C. A., oth Circ.); 215 Fed. 
rooo (W. D. N. Y.); 208 Fed. 899 (S. Carolina); 235 Fed. 880 (C. C. A., oth Circ.) ; 
238 Fed. 980 (W. Va.); 238 Fed. 441 (Mass.); 240 Fed. 631 (C. C. A., 5th Circ.); 
243 Fed. 924 (Mass.); 249 Fed. 736 (C. C. A., oth Circ.); 255 Fed. 442 (C. C. A., 1st 
Circ.); 261 Fed. 714 (Mich.); 264 Fed. 528 (Del.); 271 Fed. 403 (Del.). 

21 29 Harv. L. REV. 55, 63. 

2 238 Fed. 36 (C. C.A., sth Circ.). 

% 238 Fed. 980 (West Va.). 

% 243 Fed. 399 (N. D. Ohio). 

2 205 Fed. sas (N. Y.); 215 Fed. 1000 (W. D.N. Y.); 217 Fed. 318 (Penn.); 
219 Fed. 533 (C. C. A., 2d Circ.); 234 Fed. 127 (Mo.); 238 Fed. 225 (N. Y.); 238 
Fed. 980 (W. Va.); 240 Fed. 631 (C. C. A., 5th Circ.); 249 Fed. 502 (Penn.); 225 
Fed. 622 (Tenn.); 249 Fed. 538 (C. C. A., 4th Circ.); 251 Fed. 634 (Del.). 
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fact. Much, if not all, of it could properly have been stricken out as 
redundant or impertinent matter.” ?° 


Rule 22, Transfer from Equity to Law Side of Court. — When- 
ever a suit is erroneously started on the equity side of the court 
the usual practice of defendants is to move to dismiss the bill, in- 
stead of asking to have it transferred to the law side of the court, 
with the result that a hearing is usually had in which the plaintiff 
either opposes the motion to dismiss or moves to have the case 
transferred to the law side. While some trial courts have dis- 
missed such causes instead of transferring to the law side, such 
courts of appeals as have had occasion to pass on this subject have 
held that where a plaintiff has an adequate remedy at law and 
the suit was started in equity, its decision does not require the dis- 
missal of the suit, but merely transfer to the law side.” The Court 
of Appeals of the Fourth Circuit holds that Equity Rule 22 does not 
authorize a transfer from the law to the equity side of the court.” 

The Supreme Court of the United States holds, in a case brought 
on the equity side of the court in the District of Columbia, that 
the case cannot be transferred to the law side under Rule 22 for 
the reason that that rule has no application to such a case,”® and 
that when a case is transferred to the law side of the court under 
Rule 22, even though amended at the time of the transfer, such 
action does not constitute the beginning of a new suit or action.” 
The foregoing but illustrate the many interesting points raised 
under this rule.* 





26 250 Fed. 199 (C. C. A., 5th Circ.). 

27 225 Fed. 769 (Penn.); 245 Fed. 254 (C. C.A., 5th Circ.); 249 Fed. 415 (C.C.A., 
8th Circ.); 250 Fed. 327 (C. C. A., 2d Circ.); 248 Fed. 487 (C. C. A., 8th Circ.); 
255 Fed. 806 (C. C. A., 8th Circ.); 268 Fed. 487 (C. C. A., 8th Circ.). 

28 2931 Fed. 654 (C. C. A., 4th Circ.). 

29 232 U.S. 633. 

80 247 U.S. 207. 

31 204 Fed. 299 (Ark.); 205 Fed. 377, 379 (Penn.); 206 Fed. 234 (Oreg.); 206 
Fed. 534, 539 (N. C.); 208 Fed. 821 (Utah); 216 Fed. 904, o11 (N. Y.); 216 Fed. 
382, 383 (Penn.); 219 Fed. 996 (Ga.); 221 Fed. 178 (C. C. A., 8th Circ.); 221 Fed. 
4o2 (C. C. A., 4th Circ.); 218 Fed. 822 (C. C. A., 5th Circ.); 226 Fed. 653 (C.C. A., 
7th Circ.); 227 Fed. 199 (Wis.); 231 Fed. 882 (C. C. A., 8th Circ.); 233 Fed. 329 
(Del.); 238 Fed. 782 (C: C. A., 5th Circ.); 239 Fed. 65 (C. C. A., 4th Circ.); 245 Fed. 
219 (N. Y.); 251 Fed. 242 (C. C. A., 5th Circ.); 251 Fed. 559 (C. C. A., rst Circ.); 
252 Fed. 144 (C. C. A., 8th Circ.); 256 Fed. 822 (C. C. A., sth Circ.); 257 Fed. 918 
(C. C. A., 6th Circ.); 266 Fed. 145 (C. C. A., oth Circ.); 272 Fed. 456 (C. C. A., 4th 
Circ.). 
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_ Rule 23, Matters Determinable at Law when Arising in Equity 
Suit to be Disposed of Therein. — The Act of Congress of March 3, 
.1915,° providing for amendments in pleadings in a case brought 
on the law side of the court needs to be considered in connection 
with this rule. The purpose of this Act is well stated by Judge 
Clayton (Alabama) in a recent case: ® 


“The paramount idea carried in the Act is that courts are established 
and maintained for the administration of justice, and not to furnish a 
forum chiefly for the exhibition of the skill of intellectual gladiators — 
sometimes forgetful of the rights of the parties litigant to have justice 
administered. So this act, just referred to, provides that if a party has 
brought his suit at law, whereas it should have been in equity, or vice 
versa, the cause may, upon application, be transferred to the proper 
side of the docket, law or equity, as the case may be, the pleadings prop- 
erly reformed, and the cause proceeded with.” 


Under this rule it is held that, 


“Tf the issues under the plaintiff’s claim are legal issues, they may 
be sent to a jury to determine at the proper time under Rule 23.” * 


See also the cases cited in the footnote,** for variations in the 
workings of the rule. 


Rule 24, Signatures of Counsel. — Treating the signature of 
counsel as a certificate that there is good ground for the pleading 
to which his name is signed; that there is no scandalous matter in 
it; and that it is not interposed for the purposes of delay, has saved 
considerable annoyance to the practitioner. Circuit Judge Ward 
says of it:*° 


“The purpose of this rule is to insure good faith. It does not in any 
respect vary the relation of counsel to client. It does not make counsel 
who signs the bill a counsel of record, who cannot be changed except on 
terms, as is the case with the solicitor of record.” 





82 Section 274, A JupiciaL CopE; 38 Stat. AT L. 956; 5 FED. Stat. ANNOTATED, 
1059. 

% 235 Fed. 578 (Ala.). 

4 238 Fed. 225 (N. Y.); 215 Fed. 377 (N. J.); 219 Fed. 266 (Tenn.). 

% 216 Fed. 382 (Penn.); 221 Fed. 178 (C. C. A., 8th Circ.); 225 Fed. 769 (Penn.); 
225 Fed. 293 (Penn.); 233 Fed. 329 (Del.); 248 Fed. 487:(C. C. A., 8th Circ.); 250 
Fed. 985 (C. C. A., 5th Circ.); 252 Fed. 144 (C. C. A., 8th Circ.); 257 Fed. 918 (C.C.A., 
6th Circ.); 266 Fed. 145 (C. C. A., oth Circ.). 

36 222 Fed. 249 (C. C. A., 2d Circ.). 
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In Massachusetts, Circuit Judge Bingham holds that a defend- 
ant is not required to sign his answer individually, nor need it be 
verified by his oath, nor that of any person in his behalf.*” 


Rule 25, Bill of Complaint. — Previous articles in this publica- 
tion ** have fully discussed the rule relating to the contents of a 
bill of complaint and stated the present situation under it. A 
recent case, however, has held that a bill not complying with the 
rules as to conciseness, accuracy, and clearness, will be dismissed 
until amended.” | 

Letters from a number of federal judges, the clerks of both the 
courts of appeals and the district court, indicate that this rule has 
very materially simplified the bill and proved both advantageous 
and satisfactory. Some of the courts indicate that it is advisable 
to state the facts fully, but without repetition or prolixity.”° 

Good practice has not been changed by this rule.” 

There are other cases indicating that too great brevity is inad- 
visable where speed is desired, while others encourage extreme 
brevity. An amendment to this rule could easily be made which 
would materially lessen the prolixity in pleading and reconcile the 
opinions of the courts concerning what is necessary to be included 
in the bill of complaint.” 


37 238 Fed. 441 (Mass.). 

38 See 27 Harv. L. REv. 634; 29 Harv. L. REV. 60. 

89 274 Fed. 104 (Del.). See also 205 Fed. 158 (Mich.). 

«© Judge Augustus N. Hand (New York) says: “Under the less technical require- 
ment than formerly of new equity rule 25, it may be unnecessary to pray specifically 
for relief against infringement to which the facts pleaded would show a right, but it 
would be safer for the complainant to amend its bill in this respect, though the bill 
contains a prayer for general relief.” Tesla ». Marconi, 227 Fed. 903 (N. Y.). 

41 Judge Learned Hand (New York) says: “Since the new rules went into effect, some 
difference of opinion has arisen. . . . I cannot see that the new rules can have changed 
the pleading at all. They only incorporate what was the practice of every good pleadez 
before. The equity bar got into verbose habits, but those habits were never proper, 
except for the fact that, by loading the bill with ‘proper charges,’ the discovery could 
be made more specific. It therefore was necessary to put much evidence in the bill. 
That requirement has been eliminated by the rule, so that the bill is now, what 
it always ought to have been, a mere pleading, and not a ‘charge’ of evidence to be 
answered. But the rules did not and could not change the necessity of a statement 
by the party having the affirmative, of the ‘ultimate facts’ on which his right depends. 
Nevertheless, I hope we shall not return to the old idle verbiage, which incumbered 
a bill for infringement. Whether we do or not depends upon the instinct of workman- 
ship of the bar.” Bayley v. Braunstein, 237 Fed. 671 (N. Y.). 

@ 205 Fed. 160 (Wash.); 205 Fed. 158 (Mich.); 205 Fed. 515 (N. Y.); 206 Fed. 
736 (N. J.); 206 Fed. 478 (Ill.); 207 Fed. rr1 (N. Y.); 215 Fed. 791 (Penn.); 215 
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Rule 26, Joinder of Causes of Action. — There is apparent con- 
flict as to what causes of action cognizable in equity may be joined 
in one bill.“ A short analysis shows the general ruling under this 
rule. A plaintiff may join a cause of infringement of a patent with 
an action relative to the cancellation of interfering patents under 
Revised Statutes 4918.“ A bill for the foreclosure of two mort- 
gages is not multifarious under Rule 26.8 The District Court did 
not abuse its discretion in denying to plaintiff-appellant the right 
to join the whole dental profession as defendants in one suit under 
this rule.“ A bill for unfair competition where diversity of citizen- 
ship exists may be properly joined with the charge of infringement 
of patents.” It is no objection to a bill that it joined several causes 
of action if all are cognizable in equity and are between the same 
parties.“* An Ohio citizen sought an injunction against the Gov- 
ernor preventing him from transmitting to the general assembly 
of the state certain proposed constitutional amendments, and the 
plaintiff joined as co-plaintiffs all the citizens of the United States. 
The court dismissing the bill held that Rule 26 did not permit 
such joinder.*® Three corporations may be joined as defendants 
in a suit under the Sherman Anti-trust Act and Clayton Act 
where the transactions involved related to conducting the same 
business and were so interwoven that three suits instead of one 
would cover substantially the same ground.” Independent causes 
of action are not permitted to be joined in one bill of complaint 





Fed. 1000 (W. D. N. Y.); 218 Fed. go2 (Conn.); 219 Fed. 896 (Ga.); 220 Fed. 174 
(N. Y.); 222 Fed. 950 (Penn.); 238 Fed. 980 (West Va.); 241 Fed. 270 (Penn.); 
243 Fed. 924 (Mass.); 243 Fed. 399 (Ohio); 232 Fed. 570 (C. C. A., 2d Circ.); 237 
Fed. 671 (N. Y.); 245 Fed. 824 (C. C. A., 6th Circ.); 248 Fed. 944 (N. Y.); 249 Fed 
502 (Penn.); 262 Fed. 163 (Penn.); 271 Fed. 12 (Del.); 272 Fed. 442 (C.C. A., 3d 
Circ.); 272 Fed. 821 (C. C. A., 2d Circ.). 

# In general see: 210 Fed. 687, 688 (N. Y.); 219 Fed. 266 (Tenn.); 205 Fed. 295 
(N. Y.); 215 Fed. 377 (N.J.); 219 Fed. 266 (Tenn.); 241 Fed. 129 (Penn.); 241 Fed. 
472 (C. C. A., 7th Circ.); 255 Fed. 235 (Penn,); 263 Fed. 437 (N. Y.); 265 Fed. 791 
(Penn.); 266 Fed. 546 (Penn.); 269 Fed. 306 (N. Y.); 244. Fed. 463 (Penn.); 272 Fed. 
176 (Penn.); 238 U.S. 254. 

44 227 Fed. 903 (N. Y.). 

4 233 Fed. 961 (C. C. A., oth Circ.). 

46 236 Fed. 544 (C. C. A., 7th Circ.). 

47 242 Fed. 515 (C. C. A., 2d Circ.). 

48 244 Fed. 192 (Penn.); 244 Fed. 463 (Penn.); 255 Fed. 235 (Penn.). 

257 Fed. 334 (S. D. Ohio). 

50 258 Fed. 732 (Mass.). 
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by different persons having separate and distinct claims against 
one defendant.® 


Rule 27, Stockholders’ Bill. — A large number of suits have been 
started under Rule 27, a general discussion of which is entirely 
outside the scope of the present article. The general doctrine an- 
nounced in the various decisions under this rule is that a stock- 
holder’s bill relates to such bills as are founded on rights which 
may be properly asserted by the corporation, and does not apply 
to a bill by a stockholder attempting to assert rights of his own 
against the corporation, or to enjoin it from doing any illegal 
act.™ 


Rule 28, Amendments of Bill as of Course. — Amendments to a 
bill are liberally permitted under this rule. (It has been interpreted 
in connection with Rules 18 and 10, supra.) 


Rule 29, Defenses — Motions to Dismiss. — The abolishment of 
demurrers and pleas relieves the practitioner from giving different 
names to the document by which he proposed to assail pleadings. 
Motions to dismiss have been used to attack the whole, as well as 
various parts of bills in equity, and the courts generally encourage 
their use. The extent to which motions to dismiss have been sus- 
tained under this rule by the trial courts and affirmed by the 
courts of appeals, shows that this reform is valuable in expedit- 
ing the trial of cases and lessening the cost thereof. 





51 258 Fed. 28 (Conn.); 265 Fed. 791 (Penn.) 

82 235 U.S. 635; 206 Fed. 736 (N. J.); 218 Fed. 966 (Penn.); 219 Fed. 313 (N. Y.); 
237 Fed. 942 (C. C. A., 8th Circ.); 257 Fed. 789 (Del.); 221 Fed. 529 (C. C. A., 6th 
Circ.); 224 Fed. 254 (Ga.); 225 Fed. 723 (C. C. A., 8th Circ.); 226 Fed. 557 (C.C.A., 
4th Circ.); 227 Fed. 337 (C. C. A., 6th Circ.); 235 Fed. 542 (Wash.); 237 Fed. 942 
(C. C. A., 8th Circ.); 238 Fed. 980 (West Va.); 243 Fed. 264 (N. D. Ohio); 244 Fed. 
61 (C.C.A., 2d Circ.); 249 Fed. 538 (C. C. A., 4th Circ.); 250 Fed. 160 (C. C. A., 
6th Circ.); 260 Fed. 396 (C. C. A., 3d Circ.); 259 Fed. 961 (R. I.); 269 Fed. 537 
(C. C. A., 8th Circ.); 274 Fed. 326 (C. C. A., 2d Circ.). 

58 242 Fed. 561 (Ga.); 219 Fed. 719 (C. C. A., 4th Circ.). 

54 204 Fed. 681 (Me.); 205 Fed. 160 (Wash.); 205 Fed. sr5 (N. Y.); 206 Fed. 
478 (Ill.); 206 Fed. 736 (N.J.); 207 Fed. 111 (N. Y.); 209 Fed. 717 (Tenn.); 211 Fed. 
776 (N. Y.); 212 Fed. 156 (C. C. A., 2d Circ.); 214 Fed. 495 (Penn.); 215 Fed. 791 
(Penn.); 215 Fed. rooo (W. D. N. Y.); 217 Fed. 294 (Penn.); 218 Fed. 902 (Conn.); 
218 Fed. 966, 970 (Penn.); 219 Fed. 996 (Ga.); 228 Fed. 174 (N. Y.); 220 Fed. 994 
(N. Y.); 225 Fed. 535 (C. C. A., 2d Circ.); also 230 Fed. 449 (C. C. A., 2d Circ.); 
222 Fed. 590 (Maine); 225 Fed. 769 (Penn.); 226 Fed. 797 (N. J.); 227 Fed. roro 
(N. J.); 230 Fed. 965 (C. C. A., 8th Circ.); 231 Fed. 183 (N. D. Ohio); affirmed 
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There are numerous local rules as to motions in different dis- 
tricts which must be looked into whenever a suit is filed. The 
following are illustrative. In a number of districts a motion will 
not be considered unless it is accompanied by a brief of authorities 
in support thereof. In the Western District of Pennsylvania a 
motion to dismiss may be made by a defendant at the conclusion 
of the plaintiff’s proofs.** 

These are but illustrative of a number of local rules in different 
districts made by the district courts under Rule 29. 


Rule 30, Answer, Contents, and Counterclaim. — What may be 
set up in the answer by way of counterclaim has continuously been 
the subject of judicial debate since the enactment of the Federal 
Equity Rules. Some judges are adhering to a strict interpretation 
of this rule, and holding that any affirmative relief asked for in the 
answer must be germane to or arise out of the original proceedings. 
The present predominance of opinion, however, permits a defendant 
to plead in its answer affirmative matters entirely independent of 
and not in any way arising out of the cause of action set up in 
the bill. 

The numerous and conflicting decisions under this rule,” and 
the controversies arising out of it between different district judges, 





246 Fed. 695 (C. C. A., 6th Circ.); 232 Fed. 570 (C. C.A., 2d Circ.); 232 Fed. 95 
(C. C. A., 6th Circ.); 233 Fed. 329 (Del.); 233 Fed. 322 (Penn.); 233 Fed. 861 (C.C.A., 
8th Circ.); 234 Fed. 191 (Del.); 234 Fed. 375 (Wash.); 235 Fed. 458 (N. J.); 238 Fed. 
441 (Mass.); 242 Fed. 951 (N. Y.); 243 Fed. 264 (N. D. Ohio); 240 Fed. 135 (N. Y.); 
241 Fed. 875 (C.C. A., 6th Circ.); 241 Fed. 964 (N. Y.); 242 Fed. 809 (C. C. A., 
6th Circ.); 242 Fed. 951 (N. Y.); 243 Fed. 405 (Ohio); 244 Fed. 463 (Penn.); 247 
Fed. 782 (C.C.A., rst Circ.); 249 Fed. 538 (C. C.A., 4th Circ.); 250 Fed. 160 (C.C.A., 
6th Circ.); 252 Fed. 613 (N. C.); 257 Fed. 445 (Conn.); 260 Fed. 220 (Mich.); 261 
Fed. 492 (C. C. A., 8th Circ.); 264 Fed. 589 (Del.); 265 Fed. 572 (C. C.A., rst Circ.); 
265 Fed. 817 (C. C. A., 3d Circ.); 269 Fed. 995 (Minn.); 270 Fed. 593 (Mass.); 
273 Fed. 560 (La.). 

55 District Court, Rule 7, Section 1, Western District of Pennsylvania, provides: 
‘If the Judge upon the close of plaintiff’s evidence shall be of opinion that the case 
laid in the bill has not been sustained, and if the answer contains no matter of set-off 
or counter-claim, he shall have power to enter a decree of dismissal without hearing 
evidence on behalf of the defendant. Such decree shall have the effect of a non-suit 
at law, and a refusal of the court, after motion and argument, to change the decree 
shall be considered a final decree for all purposes.” 

56 The following is a citation of cases permitting a defendant to set up by counter- 
claim matter independent of and not arising out of the cause of action set up in the 
bill: 208 Fed. 419 (N. Y.); 208 Fed. 156 (Conn.); 208 Fed. 416 (N. J.); 209 Fed. 
876 (N. Y.); 212 Fed. 776 (Wash.); 215 Fed. 377 (N. J.); 216 Fed. 186 (Wis.); 217 
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sometimes in the same circuit, show the necessity for the Supreme 
Court determining what it means, or so changing it as to make its 
meaning entirely clear. If the Supreme Court would do this with 
the few rules on which there is real conflict, tremendous expense to 
litigants and much time of court and counsel would be saved. 

The necessity of remedying this situation is aptly stated in a 
letter from Judge Carpenter, of the Northern District of Illinois, 
in a letter of December 20, 1921. 


“Much of the time of the judges nowadays is spent in discriminating 
between opposing decisions of their fellows with reference to the various 
rules. This really is intolerable. The rules should not be subject to 
canons of construction. Decided cases tell us that rules of construc- 
tion are never invoked by the courts when there is nothing to construe. 
There should be no room for construction as to the equity rules promul- 
gated by the Supreme Court. 

For example, Rule 30, as to counter-claim and cross-suit, has been 
constantly under discussion, and radically different constructions have 
been applied in different jurisdictions. This is quite wrong, The same 
is true as to the matter of answering interrogatories under Rule 58.” 


A recent case announced that if a defendant has a counterclaim 
arising out of the subject matter of the suit, and fails to assert it in 
the answer, it is waived.*” 


Rules 31 and 32, Reply, Answer to Amended Bill. — No reply to 
an answer is necessary unless the answer asserts a set-off or coun- 
terclaim. Extensions of the ten days’ time for answering counter- 
claims is usually granted by the courts upon proper showing. The 
rule as to answers to amended bills has provoked little discussion. 





Fed. ox (Ill.); 222 Fed. 528 (Idaho); 232 Fed. 609 (N. Y.); 233 Fed. 322 (Penn.); 
234 Fed. 868 (C. C. A., 7th Circ.); 237 Fed. 646 (N. Y.); 244 Fed. 192 (Penn.); 245 
Fed. 556 (C. C. A., 6th Circ.); 247 Fed. 200 (Mich.); 247 Fed. 256 (C. C. A., 2d 
Circ.); 257 Fed. 918 (C. C. A., 6th Circ.); 274 Fed. 275 (C. C. A., 6th Circ.). 

The following is a citation of cases holding that affirmative relief sought by counter- 
claim must be germane to or arise out of the original proceedings: 204 Fed. 103 
(Mass.); 205 Fed. 375 (N. Y.); 206 Fed. 295 (N. Y.); 208 Fed. 566 (Wis.); 210 Fed. 
347 (Wis.); 207 Fed. r11 (N. Y.); 212 Fed. 452 (Mass.); 214 Fed. 841 (Conn.); 223 
Fed. 316 (C. C. A., 8th Circ.); 227 Fed. 378 (C. C. A., 8th Circ.); 230 Fed. 518 
(Conn.); 235 Fed. 531 (Mass.); 235 Fed. 898 (Penn.); 243 Fed. 629 (Ohio); 250 
Fed. 985 (C. C. A., 5th Circ.); 251 Fed. 1 (C. C. A., 6th Circ.). 

57 251 Fed. 1 (C. C. A., 6th Circ.); see also 221 Fed. 669 (Ohio); 239 Fed. 484 
(Iowa); 232 Fed. 470 (Penn.); 222 Fed. g50 (Penn.); 243 Fed. 405 (Ohio); 243 Fed. 
157 (C. C. A., 4th Circ.); 267 Fed. 435 (Mo.); 273 Fed. 67 (C. C. A., 2d Circ.); 271 
Fed. 226 (C. C. A., 6th Circ.); 268 Fed. 985 (Fla.). 
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Courts are lenient in granting extensions of time prescribed for 
filing these.** 


Rule 33, Testing Sufficiency of Defense; Rule 34, Supplemental 
Pleadings; Rule 35, Bills of Revivor, and Supplemental Bills; Rule 36, 
Officers before Whom Pleadings are Verified. — There has been little 
difficulty in the interpretation of any of these rules. Decisions as 
to the testing of sufficiency of defense *® are quite consistent with 
each other. The scope of supplemental pleadings has been defined, 
the courts holding that if plaintiff’s original bill is sufficient to en- 
title him to one kind of relief, and facts subsequently occur to 
entitle him to other and more extensive relief, he may have it by 
setting up the new matter in the form of a supplemental bill, even 
though the nature of the suit would in effect be changed thereby. 


Rule 37, Parties Generally — Intervention; Rule 38, Representa- 
tive of Class; Rule 39, Absence of Persons who Would Be Proper Par- 
ties; Rule 40, Nominal Parties; Rule 41, Suits to Execute Trusts of 
Will; Rule 42, Joint and Several Demands; Rules 43 and 44, Defect 
of Parties; Rule 45, Death of Party — Revivor. — Courts exercise 
wide discretion under these rules. Under Rule 37 the court is 
liberal in permitting intervention * and permits the manufacturer 
of an article to intervene in a suit against his dealer for alleged 
infringement of patent by the article. 

The interpretation of Rule 38 has caused little difficulty,” and 





58 250 U.S. 39; 208 Fed. 566 (Wis.); 229 Fed. 702 (C. C. A., sth Circ.); 230 Fed. 
514 (Conn.); 235 Fed. 898 (Penn.); 237 Fed. 484 (Iowa); 249 Fed. 296 (C. C. A., 
2d Circ.); 268 Fed. 985 (Fla.); 215 Fed. 377 (N. J.); 268 Fed. 887 (Penn.). 

59 214 Fed. 841 (Conn.); 229 Fed. 702 (C. C. A., 5th Circ.); 233 Fed. 322 (Penn.); 
233 Fed. 470 (Penn.); 237 Fed. 484 (Iowa); 243 Fed. 399 (N. D. Ohio); 268 Fed. 
985 (Fla.). 

60 Federal Equity Rule 34. See 204 Fed. 103 (Mass.); 206 Fed. 295 (N. Y.); 211 
Fed. 544 (Ohio); 211 Fed. 544 (N. D. Ohio); 216 Fed. 267 (Penn.); 235 Fed. 719 
(Wash.); 250 Fed. 160 (C. C. A., 6th Circ.); 264 Fed. 528 (Del.). 

6 210 Fed. 347 (Wis.); 208 Fed. 378 (Penn.); 228 Fed. 895 (C. C. A., 2d Circ.); 
229 Fed. 297 (N. Y.); 231 Fed. 292 (Cal.); 231 Fed. 571 (C. C. A., oth Circ.); 231 
Fed. gso (C. C. A., 6th Circ.); 242 Fed. 561 (Ga.); 252 Fed. 965 (C. C. A., 8th Circ.); 
255 Fed. 235 (Penn.); 256 Fed. 238 (N. Y.); 256 Fed. 714; 261 Fed. 646; 262 Fed. 56 
(C. C. A., oth Circ.); 264 Fed. 340 (N. C.); 266 Fed. 828 (C. C. A., 8th Circ.); 269 Fed. 
796 (Del.). Contra, 274 Fed. 487 (Del.); 255 U.S. 356. 

® 208 Fed. 605 (Wash.); 240 U.S. 369; 219 Fed. 273 (Ariz.); 219 Fed. 719 (C.C.A., 
4th Circ.); 231 Fed. 292 (Cal.); 231 Fed. 521 (Ga.); 233 Fed. 1010 (Ga.); 230 Fed. 
702 (Mich.); 237 Fed. 219 (Del.); 253 Fed. 246 (Fla.); 257 Fed. 334 (S. D. Ohio); 264 
Fed. 247 (Ind.); 271 Fed. 12 (Del.); 231 U. S. 646, 248 U. S. ars. 
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it has been held that as the Constitution gives the federal court 
jurisdiction involving non-federal cases only when the parties are 
of diverse citizenship, its jurisdiction on behalf of this class is 
limited to instances where the parties reside in different states. 
The court has held jurisdiction of suits in which there was an ab- 
sence of persons who would be proper parties. 

The other rules under this heading, except that as to revivor,™ 
have provoked no particular discussion. Under the latter rule, 
the Supreme Court has held that a substitution formerly effected 
by a bill of revivor or a bill of that nature, may now be ordered by 
motion under new Equity Rule 45.© 


Rule 46, Trial —T estimony Taken in Open Court; Rule 47, 
Depositions — To be Taken in Exceptional Cases. — Judges quite 
generally agree that a great saving and many advantageous re- 
sults are obtained by strict adherence to the rule compelling wit- 
nesses to testify in open court, and where that practice is pursued 
much favorable comment is made concerning it. A number of 
courts, however, refer cases to masters for their findings of fact 
and conclusions of law on the evidence adduced before such masters. 
Other courts permit depositions to be taken of witnesses who reside 
within one hundred miles of the place of trial and could be com- 
pelled to testify in open court, and in effect treat most equity 
cases as “exceptional” if the counsel for the litigants agree to 
such procedure. Even these courts which permit such reference 
to a master will usually, on the insistance of either party, require 
such witnesses as can be reached, to be examined before it. In 
some districts the courts strictly enforce the rule that testimony 
of all witnesses within the reach of subpcenas be given in open 





% 204 Fed. 681 (Me.); 231 Fed. 521 (Oreg.); 233 Fed. roro (Ga.); 243 Fed. 621 
(R.I.); 247 Fed. 256 (C. C. A., 2d Circ.); 249 Fed. 538 (C. C. A., 4th Circ.); 252 
Fed. 248 (Oreg.); 257 Fed. 69 (C. C. A., 3d Circ.); 264 Fed. 247 (Ind.); 264 Fed. 
546 (N. C.). 

64 Circuit Judge Hough (then District Judge) has pointed out the efficacy of this 
rule as follows: “Prior to the passage of this rule the opinion was widely entertained 
that there was no method of reviving an equity suit, except by bill of revivor. . . . 
Bills of revivor are cumbrous survivals of antiquity and in my judgment rule 45 was 
intended to regulate the method of penalizing a failure to revive; 7. e., to make 
simple motions applicable to both contingencies.” » Spring ». Webb, 227 Fed. 481 
(1915); 267 Fed. 551 (C. C. A., 5th Circ.). 

8 246 U.S. 128; 227 Fed. 481 (Vt.); 223 Fed. 41 (C. C. A., 8th Circ.); 222 Fed. 
950 (Penn.); 255 Fed. 235 (Penn.). 
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court, as the judges indicate that they prefer to hear and see the 
witnesses on the stand and that they benefit by such procedure. 

In some districts the courts will not recognize agreements to 
take any evidence which can be taken in open court in other 
manner. 

The unreported decisions on these rules are more numerous than 
those reported.®” 

The question has been raised as to whether the statutory right 
to take depositions de bene esse is regulated by the new Equity 
Rules. It seems clear that Rules 46 and 47 have to do only with 
situations where the Revised Statutes 863-867 do not apply, and 
are merely regulatory as to the matter of time of taking depositions 
under the statutes. Indeed, Rule 54 seems to indicate the abso- 
lute statutory right to take these depositions within the times 
prescribed by the rules.*® 


Rule 48, Testimony of Expert Witnesses. — The rule permitting 
the court to order that the testimony in chief of expert witnesses, 
directed to matters of opinion as to the validity or scope of patent 
or trade-mark, be set forth in affidavits and filed, is not extensively 
used. In fact, long expert depositions are becoming very much 





66 Judge Rose (Maryland), in order to hear witnesses orally, occasionally sits in 
advance of the trial to take the evidence of some witness who may not be available at 
the time of trial. 

87 Rule 46: 207 Fed. 247 (C. C. A., 5th Circ.); 211 Fed. 544 (Ohio); 226 Fed. 202 
(C. C. A., 7th Circ.); 236 Fed. 481 (C. C. A., 8th Circ.); 243 Fed. roor (Fla.); 244 
Fed. 836 (Ga.); 270 Fed. 546 (C. C. A., 7th Circ.); 270 Fed. 388 (C. C. A., oth 
Circ.). Rule 47: 203 Fed. 591 (N. Y.); 216 Fed. 634 (Ill.); 221 Fed. 676 (N. Y.); 227 
Fed. 1004 (N. Y.); 243 Fed. 362 (C. C. A., rst Circ.); 243 Fed. 1001 (Fla.); 243 Fed. 
783 (N. Y.); 243 Fed. 775 (N. J.); 245 Fed. 783 (N. J.); 252 Fed. 397 (C.C.A., oth 
Circ.); 274 Fed. 56 (C. C. A., 6th Circ.); 221 Fed. 676 (S. D. N. Y.). 

68 Former District (now Circuit) Judge Mayer, after conferring with his asso- 
ciates, Judge Hough, Judge Learned Hand and Judge Augustus Hand, says concern- 
ing this rule: “Finally, I am asked to pass upon a question of practice in respect of 
which it is said the members of the bar are somewhat in doubt. The defendant ob- 
jected to the admission in evidence of certain depositions taken by plaintiff without 
first obtaining leave of court. These depositions were taken under section 863 of the 
Revised Statutes of the United States, and apparently within the time provided by 
equity rule 47, . . . but without an order of court. I am of opinion that equity 
rule 47 was not intended to vary or be a limitation upon section 863, because, of 
course, that section, being a legislative enactment, cannot be changed except by fur- 
ther legislative enactment.” Iowa Washing Machine Co. ». Montgomery Ward & Co., 
227 Fed. 1004, 1007. 
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less frequent in such cases than formerly. At the present time, 
expert testimony is largely given on the witness stand and is 
materially shortened thereby. Many of the federal judges are 
attempting to correct the abuse of the use of experts which grew 
to abnormal porportions under the old rules, where counsel asked 
questions the answers to which might last for many days. The 
growing disposition on the part of courts to limit expert testi- 
mony is strikingly noticeable.” 


Rules 49, 50, 51, 52, 53, 54, and 55. — These rules relate to the 
taking of evidence and securing the attendance of witnesses before 
masters, examiners, and stenographers, and to the filing of this 
evidence, and are largely restatements of previous rules.”° Opera- 
tion under them appears to be clearly understood. 


Rule 56, Trial Calendar; Rule 57, Continuances. — The rules 
requiring a case to be placed upon the trial calendar, after the 
time has elapsed for taking depositions, and continued only in 
“exceptional cases” by order of court upon proper showing, are 
administered with little uniformity.” Pressure of numerous urgent 
cases on both the law and equity sides of the court requires that 
the hearing of less urgent ones be postponed. There are many 
other reasons preventing judges from enforcing these rules strictly. 
My own experience and the widely varied statements from clerks 
as to the constant) changing practice under these rules to meet 
the exigencies of court calendars in nearly every district, makes 
any statement concerning practice under them of little value. In 
order to know what is necessary to be done in any pending case, 
it is imperative to keep fully informed of the local situation. The 
following instances are sufficiently illustrative. 

The clerk of the Southern District of Ohio reports that in his 
district, cases are placed on the trial calendar when at issue; that 





8 203 Fed. sor (N. Y.); 206 Fed. 478 (Ill.); 216 Fed. 634 (IIl.); 217 Fed. 320 
(Penn.); 243 Fed. 399 (N. D. Ohio); also many unreported cases. 

7 Rule 50: 245 Fed. 636 (C. C. A., 2d Circ.); Rule 51: 229 Fed. 579 (Penn.); 
Rule 54: 203 Fed. 591 (N. Y.); 221 Fed. 676 (N. Y.); Rule 55: 232 Fed. 784 (Vt.). 

™ Rule 56: 216 Fed. 1 (C. C. A., 8th Circ.); 217 Fed. 175 (N. Y.); 243 Fed. 775 
(N. J.); 243 Fed. 362 (C.C.A., rst Circ.); 245 Fed. 783 (N. J.); 274 Fed. 56 (C.C.A., 
6th Circ.). Rule 57: 229 Fed. 633 (C. C. A., 4th Circ.); 243 Fed. 362 (C. C.A., 
rst Circ.); 270 Fed. 289 (Ga.); 274 Fed. 56 (C. C. A., 6th Circ.); 271 Fed. 284 
(C. C. A., 3d Circ.). 
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equity cases are disposed of promptly, and that the equity calendar 
is up to date. 

In the District of Maryland, the court calls the equity docket 
about every three months, and insists upon assigning for trial every 
case that is then at issue. 

In the Middle District of Tennessee, when neither party takes 
depositions the case goes on the trial calendar ninety days after 
the case is at issue. 

In Montana, cases are placed on the calendar as soon as issue is 
joined. 

In many jurisdictions these rules are not observed, and in such 
districts cases are set at the convenience of court and counsel. 

In South Dakota, equity cases go upon the calendar at the term 
of court following the filing thereof, without notice, and if the case 
is not prosecuted for three terms, the practice is to dismiss the 
suit. 

In the Northern District of Iowa, a local rule requires a trial 
notice in equity cases, but this practice is not uniformly carried 
out there. 

In the Northern District of Georgia, the clerk says that the 
large number of law cases as compared with those filed on the 
equity side of the court 
“has prevented the making of a calendar of equity cases. The present 
practice of the court is that counsel desiring an equity case heard, has 
such case placed on the calendar for some Saturday, after notice to 
opposing counsel . . . and the court devotes each Saturday to hearing 
equity cases and motions.” 


In Oregon, equity cases are set specially and hence caused 
“to be tried more promptly than they would be under the equity rules.” 


In the Northern District of Ohio and the Southern District of 
New York, it is necessary, in order to take depositions under the 
rules, to file notice of intention to take them within twenty days 
after the case is at issue. 

Rule 58, Interrogatories — Discovery. — There have been many 
controversies over the enforcement of this rule. In some instances 
quite as much time of the court has been taken in hearing argu- 
ments concerning interrogatories and deciding what should or 
should not be answered, as is occupied in the actual trial of the 
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case. This is evidenced by the numerous unreported and reported 
decisions thereon.” The difficulty with practice under this rule 
is well expressed in a letter from Judge Killits, of the Northern 
District of Ohio, in which he says: 


“T have a horror of controversies over interrogatories, especially in in- 
tricate equity cases, and it requires the court to dip into the merits of the 
case several times. I believe that some modification of this rule in the 
direction of clarity and limitation is highly advisable.” 


Some courts compel discovery of wide scope under this rule; 
others restrict it to facts and documents clearly material to the 
“‘support or defense of the case.”’ One great difficulty, aside from 
the contention that usually arises whenever interrogatories of any 
real scope are filed, is the fact that the answers are usually so 
evasive and indirect as to be of little value. Interrogatories seem 
to be more generally used for “fishing expeditions” than definitely 
to establish facts. 


Rules 59 to 68, inclusive, Reference to and Proceedings before 
Masters. — The only substantial change in the rules regulating 
master proceedings is the first paragraph of Rule 59, which pro- 
vides that 


“save in matters of account, a reference to a master shall be the excep- 
tion, not the rule, and shall be made only upon a showing that some 
exceptional condition requires it.” 


This change was made to bring all procedure under the rules in 
line with the rules requiring equity causes to be tried in open court. 
Under the old rules some cases were referred to masters for a com- 
plete decision of the case, subject to review only by exceptions to 





% 211 Fed. 338 (C. C. A., 7th Circ.); 216 Fed. 634 (Ill.); 217 Fed. 319 (Penn.); 
221 Fed. 424 (Penn.); 221 Fed. 430 (Penn.); 222 Fed. 950 (Penn.); 225 Fed. 622 
(Tenn.); 227 Fed. 948 (N. Y.); 229 Fed. 833 (Penn.); 231 Fed. 557 (N. Y.); 231 
Fed. 998 (N. Y.); 232 Fed. 617 (R. I.); 233 Fed. 470 (Penn.); 234 Fed. 194 (Del.); 
235 Fed. 300 (N. Y.); 235 Fed. 224 (Mass.); 235 Fed. 300 (N. Y.); 236 Fed. 544 
(C. C. A., 7th Circ.); 238 Fed. 441 and 444 (Mass.); 238 Fed. 925 (Mich.); 239 Fed. 
539 (C.C.A., 7th Circ.); 240 Fed. 135 (N. Y.); 241 Fed. 964 (N. Y.); 243 Fed. 300 
(Ohio); 244 Fed. 825 (N. J.); 245 Fed. 603 (C. C: A., 6th Circ.); 245 Fed. 824 
(C. C. A., 6th Circ.); 246 Fed. 603 (C. C. A., 6th Circ.); 247 Fed. 35x (Ill.); 248 Fed. 
956 (N. Y.); 259 Fed. 597 (Cal.); 268 Fed. 205 (N. Y.); 275 Fed. 590 (Del.); 275 Fed. 
624 (Cal.). : 











296 HARVARD LAW REVIEW 


such decision. That this was never the intention of the old rules 
is apparent from an early Supreme Court decision.” 

Some courts seem to disregard the change in Rule 59 and treat 
many cases as “exceptional” and require very little showing con- 
cerning this “condition” in referring cases, other than in matters 
of account, to masters. 

The reference to a master has long been an inseparable adjunct 
of equity procedure, and has imposed ever increasing burdens and 
expense upon litigants. Abnormal records are frequently made 
before masters because of the practice of receiving substantially 
all testimony offered, whether material, relevant, competent or 
not. Masters are paid directly by the litigants and in many in- 
stances their compensation is necessarily out of all proportion to 
the costs in proceedings directly before the court. It frequently 
happens that the compensation of masters is much in excess of 
the judges who appoint them. It is extremely difficult to explain 
to contending parties why they should be required to pay directly 
the large charges necessarily made by masters when the courts 
are maintained and the judges paid by the government. There is 
always the feeling among litigants that masters’ bills must be 
paid promptly as presented, for fear that otherwise their rights 
might be prejudiced. This causes an unwarranted reflection on 
the courts, and is detrimental to the judicial system. 

Presiding Judge Baker, of the Court of Appeals of the Seventh Cir- 
cuit, has recently pointed out some of these abuses before masters.” 





% In Kimberly v. Arms, 129 U. S. 512, 524, Justice Field says: “It is not within 
the general province of a master to pass upon all the issues in an equity case, nor is it 
competent for the court to refer the entire decision of a case to him without the con- 
sent of the parties. It cannot, of its own motion, or upon the request of one party, — 
abdicate its duty to determine by its own judgment the controversy presented, and 
devolve that duty upon any of its officers.” 

™ In Computing Scale Co. ». Toledo Computing Scale Co., not yet reported, 
C. C. A., 7th Circuit, 1921: ‘‘ But when it comes to rendering the money decree on 
a master’s report, with attached evidence, counsel seem to be yet at large. Fre- 
quently they toy with the master pretty much as they did with the notaries before 
whom they took the depositions for use at the hearing of the merits of the bill. 
. . « Imagine a law court, with the single issue before it of damages for established 
or conceded trespasses, or the value of property wrongfully appropriated, or the 
value of property about to be lawfully appropriated (a condemnation case), permit- 
ting the parties to engage the attention of a jury for five years. We are not noting 
this case as being exceptionally Jarndyce; we are merely taking it as a text in speak- 
ing of a general situation.” : 
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These rules governing master proceedings should be given care- 
ful consideration with the view of either eliminating or radically 
changing them. If cases are to be referred to masters, their com- 
pensation should be fixed by statute and paid by the government 
in the same manner that the federal judges are paid. Many refer- 
ences to masters could be avoided if there were a sufficient num- 
ber of federal judges to keep up with the work imposed upon 
them. 

The decisions under these rules require no discussion.” 


Rule 69, Petition for Rehearing; Rule 70, Suits by or A gainst In- 
competents. — Rule 69 has been discussed in at least three reported 
cases.” 


Rules 71 and 72, Form of Decree and Correction of Mistakes in 
Orders and Decrees. — The reported and unreported decisions under 
these rules relate to the procedure under them.” 


Rule 73, Preliminary Injunction and Restraining Orders; Rule 74, 
Injunction Pending Appeal. —'Temporary restraining orders have 
been granted under these rules without notice in some instances 
where it appears that immediate and irreparable loss or damage 
would result to the applicant before the matter could be heard on 
notice, and in many instances injunctions pending appeal have 
been suspended upon terms by the court who decided the case.”8 





% Rule 59: 211 Fed. 751 (Me.); 234 Fed. 952 (Penn.); 238 Fed. 948 (Penn.); 243 
Fed. 1003 (Fla.); 244 Fed. 980 (Penn.); 245 Fed. 354 (Cal.); 249 Fed. 757 (Ga.). 
Rule 60: 227 Fed. 1008 (N. Y.); 229 Fed. 579 (Penn.); 245 Fed. 354 (Cal.). Rule 61: 
245 Fed. 354 (Cal.). Rule 62: 204 Fed. 334 (N. Y.); 225 Fed. 883 (Penn.); 245 Fed. 
354 (Cal.); 250 Fed. 798 (Cal.); 255 Fed. 560 (C. C. A., 8th Circ.). Rule 63: 203 
Fed. 45 (C. C. A., 7th Circ.); 207 Fed. 848 (Wis.); 205 Fed. 983 (Iowa); 207 Fed. 
848 (Wis.); 225 Fed. 883 (Penn.); 234 Fed. 949 (Penn.); 237 Fed. 380 (N. Y.); 238 
Fed. 938 (Penn.); 244 Fed. 881 (Conn.); 255 Fed. 560 (C. C. A., 8th Circ.). Rule 
66: 210 Fed. 389 (Wash.); 217 Fed. 736 (C. C. A., 8th Circ.); 225 Fed. 776 (N. Y.); 
227 Fed. 325 (Mass.); 244 Fed. 838 (Texas); 245 Fed. 354 (Cal.); 253 Fed. 410 
(Fla.); 258 Fed. 454 (Iowa). Rule 67: 228 Fed. 576 (Penn.); 245 Fed. 354 (Cal.); 
247 Fed. 625 (C. C. A., 6th Circ.); 248 Fed. 508 (Mo.). Rule 68: 227 Fed. 1008 
(N. Y.); 235 Fed. rozz (Penn.); 245 Fed. 354 (Cal.); 252 Fed. roo (C.C.A., oth 
Circ.). 

76 or Fed. 544 (N. D. Ohio); 232 Fed. 619 (Cal.); 238 Fed. 441 (Mass.). 

7 246 Fed. 834 (C. C. A., 2d Circ.); 271 Fed. 838 (C. C. A., 8th Circ.). 

78 209 Fed. 938 (Penn.); 212 Fed. 143 (C. C. A., 3d Circ.); 228 Fed. 26 (C. C.A., 
4th Circ.); 240 Fed. 256 (C. C. A., rst Circ.); 244 Fed. 385 (C. C. A., rst Circ.); 258 
Fed. 346 (C. C. A., 8th Circ.); 259 Fed. 314 (Penn.); 266 Fed. 726 (Ala.). 
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Rules 75, 76, and 77, Record on Appeal — Reduction and Prepara- 
tion — Correction of Admissions and Agreed Statements. — Perhaps 
none of the Federal Equity Rules has been more discussed, con- 
demned, and praised than the rules relating to records on appeal.” 
In some cases the expense of reducing to narrative form or ab- 
stracting the record made in the trial court, and the inconven- 
ience to court and counsel incident thereto, have resulted in 
the courts permitting the complete transcript in question and 
answer form to be used as the record on appeal. It is sometimes 
necessary to secure the approval of both the trial and appellate 
courts before this leave is granted. So far as can be ascertained, 
all courts agree that such matters as counsel for both parties find 
immaterial and inconsequential should be eliminated, and many 
of the trial judges approve, and some of the courts of appeals prefer 
appellate records containing the evidence in question and answer 
form. 

The First, Second, Third, Seventh, Eighth and Ninth Circuit 
Courts of Appeals have allowed appellate records containing the 
evidence of witnesses in question and answer form, especially if 
they are not too voluminous, and some express a very decided 
preference for such a record. The Court of Appeals of the Sixth 
Circuit has condemned this practice, although it has approved 
some such records where both parties and the trial court agreed 
that there was a saving to litigants. Some district judges are of 
opinion that the narrative form should be used, and cite as reasons 
for it that the Court of Appeals is saved much labor thereby, and 
that more credit is given to the findings of the trial court when 
such form is used. 

The opinions of those who believe that these rules relative to 
records on appeal should be either eliminated or radically changed 
are confirmed by what some judges and clerks of courts say con- 
cerning them. 





7 208 Fed. 409 (C. C. A., sth Circ.); 215 Fed. 95 (C. C. A., 7th Circ.); In 
re Equity Rule 75, 222 Fed. 884-(C. C. A., 6th Circ.); 208 Fed. 989 (C. C. A,, 
6th Circ.); 231 U. S. 703; 235 Fed. 891 (C. C. A., 6th Circ.); 235 U. S. 383; 238 
U.S. 1; 240 U. S. 442; 230 Fed. 541 (Penn.); 233 Fed. 609 (C. C. A., 6th Circ.); 
242 Fed. 267 (C. C. A., 6th Circ.); 250 Fed. 30 (C. C. A., sth Circ.); 254 Fed. 522 
(C. C. A., oth Circ.); 258 Fed. 811 (C. C. A., 2d Circ.); 261 Fed. 170 (C. C.A., 
6th Circ.); 269 Fed. 247 (C. C. A., oth Circ.). Also many unreported decisions of 
judges. 
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Circuit Judge Mayer (New York): 


“Equity Rule 75. The provision as to ‘narrative form’ is in my 
opinion undesirable. It puts an unnecessary and heavy burden upon 
counsel and where counsel do not agree, the court also is burdened in 
respect of a case the details of which may have escaped it. Thus, the 
court may be compelled to read part of the record in order to determine 
whether the narrative is correct or to determine whether the testimony 
shall be reproduced in the exact words of the witness. In the first place, 
the narrative form rarely, if ever, gives a true picture of the trial. Where 
a witness has been evasive, the exact reproduction of his testimony is 
the only method of displaying to the appellate court what occurred below 
and sometimes even that is not effective in a cold record. I am very 
strongly in favor of that part of the rule which provides for ‘all parts 
not essential to the decision of the questions presented by the ‘appeal 
being omitted.’ This responsibility, however, should rest upon counsel 
and I think counsel are not sufficiently alive to this responsibility.” 


Judge Killits (Ohio): 


“The rule requiring condensation of the record is, I think, a mis- 
take. Often we spend an extraordinary amount of time in endeavoring 
to settle questions whether there has been a proper abstracting, and 
usually the matter comes at a time when the court is embarrassed by hav- 
ing failed to retain in mind the atmosphere of the case when on trial. It 
puts additional work on us and of course in the employment of attorneys 
and agents to do the abstracting and presentation of controversies to 
the court there must be additional expense, more than counterbalancing 
the expense of printing the enlarged record. . . . To put a second mind 
(that of the abstractor) between the witness and the reviewing judge 
doubles and more than doubles the chances for wrong impressions of the 
actual testimony.” 


Judge Morton (Massachusetts) : 


“‘Expressing my own views as to the abstracting of testimony, it does 
not work well. In the first place it is more expensive; the abstracting 
costs more than the printing of the complete record in most cases. I 
remember one case which took two or three days to hear in which the 
counsel quarreled over the condensation of the record. They must have 
taken much longer to settle the record than to try the case. It is quite 
tre that question and answer testimony reproduces much better the 
attitude and meaning of the witness.” 
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Arthur I. Charron (clerk of the Court of Appeals for the First 
Circuit) : 


“Tt is my belief that the judges in the appellate court much prefer the 
evidence presented in this form” (question and answer). 


William Parkin (clerk of the Court of Appeals for the Second 
Circuit): 


“From the outset the judges expressed a preference to have the records 
in equity cases come up in the form of question and answer. A stipulation 
is made by the parties that the record be so prepared and this stipula- 
tion is usually sc ordered by the trial judge, though this formality is 
sometimes omitted.” 


Ex-Judge William L. Day (Ohio), in a paper before the American 
Bar Association,®® well expresses the disadvantage of abstracting 
and filing appellate records in narrative form. 

With evidence in question and answer form an appellate court 
has a much better picture of the trial, and the supreme and ap- 
pellate courts frequently quote from such testimony in reviewing 
trial courts.™ 

In view of the added burdens and expense of abstracting records 
without compensating advantage, should not these rules be re- 
vised? 


Rules 78, 79, 80, and 81. — These rules relate to an affirmation 
in lieu of an oath; additional rules to be made by the district 
courts in their respective districts for regulating practice not in- 
consistent with the Federal Equity Rules (which has been referred 
to heretofore); that when the time prescribed by these rules ex- 
pires on Sunday or a legal holiday, such time shall extend to and 
include the next succeeding day. One is the rule relative to the 
time when these present rules became effective. They need no 
further comment. 

Our Equity Rules on the whole are working well. The large 
number of judicial decisions enable lawyers to act with reasonable 
certainty under most of them. 





8 Vol. XLIII, Am. Bar Ass’N REp., 443, 446 (1918). 
81 N.Y. Scaffolding Co. v. Chain Belt Co., 245 Fed. 747 (C.C.A., 7th Circ.); s.c., 
254 U.S. 32. 
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If any change or modification is contemplated, attention should 

be directed toward: 
(a) Rule 25, Bill of complaint. 
(b) Rule 26, Joinder of causes of action. 
(c) Rule 30, Answer, Counterclaim. 
(d) Rule 58, Interrogatories. 
(e) Rules 59-68, Master proceedings. 
(f) Rule 75, Appeal records. 

The tremendous amount of time already consumed by court and 
counsel in interpreting and administering such of the rules as 
changed previous practice, makes it plain that innovations should 
be attempted only where a real necessity is manifest from experi- 
ence over a considerable period of time. 

If the Supreme Court would provide by rule some simple way of 
bringing before it, for interpretation or change, any rule over 
which there is a real difference of court opinion, or which is proving 
inefficient in operation, it would go a long way toward improving 
and unifying the practice under these Federal Equity Rules. 


Wallace R. Lane. 


Cuicaco, ILLINOIS. 








302 HARVARD LAW REVIEW 


THE PROGRESS OF THE LAW, 1919-1921 
EVIDENCE 


HE word “progress” is somewhat ironical when applied to 

the enormous outpouring of American decisions on Evidence. 
The best proof of progress in this branch of the law would be its 
virtual disappearance from our appellate courts. It is not concerned 
with defining human rights and duties, but with the mere mechan- 
ics of justice, which ought to have been settled long ago. Instead, 
a considerable portion of the time and thought of our highest 
courts is diverted from fundamental problems of property, con- 
tract, industrial disputes, bankruptcies, railroad rate regulation, 
taxes, constitutional law, in order to decide whether certain testi- 
mony is hearsay or what questions are proper on cross-examination. 
The American decisions on Evidence for one month require thirty 
double-columned pages — seven hundred and fifty headnotes — in 
the advance sheets of the American Digest.! The English Law Re- 
ports in twenty-one months contain on this subject twenty-five 
cases;? and all the headnotes on Evidence in their Digest, which 
are somewhat longer than our headnotes, cover for twenty-one 





1 September, 1921, advance sheets: “Evidence,” 1214 pages; “Witnesses,” 714 
pages; “Criminal Law,” sub-heading “X, Evidence,” 10 pages. No count is made 
of still other cases on Evidence under the sub-heading, “XII, Trial.” Each page con- 
tains approximately twenty-five headnotes. Of course, the same point is sometimes 
digested under more than one key-number. 

2 In 1920, and the 1921 reports through October issue, the following cases relate 
to Evidence: Glebe Sugar Refining Co. ». Greenock, note 32, infra; Rex v. Love- 
grove, [1920] 3 K. B. 643; Meadows ». Ellerman Lines, note 13; Thomas v. Jones, 
[r921] 1 K. B. 22 (C. A.); Rex v. Wood, [1920] 2 K. B. 179 (C. C. A.); Rex v. Paul 
[1920] 2 K. B. 183 (C. A.); Rex »v. Stanley, ibid., 235 (C. A.); Rex v. Biggin, [1920f 
1 K. B. 213 (C. A.); Lyle-Samuel v. Odhams, Ltd., [1920] 1 K. B. 135; O’Rourke 0. ° 
Darbishire, [1920] A. C. 581; Percival ». Peterborough, [1921] 1 K. B. 414; Nesom 
v. Metcalfe, ibid., 400; Ford v. Receiver, [1921] 2 K. B. 344; Barnett v. Cohen, [1921 
2 K. B. 461; Calmenson ». Merchants’ Warehousing Co., [1921] W. N. 59 (H. L., Ir.); 
Perry v. Perry, [1920] P. 361; The Turid, [1920] P. 370; Im re Wright, [1920] 1 Ch. 
108; Stokes v. Whicher, [1920] 1 Ch. 411; L. & N. W. Ry. v. Ashton, [1920] A. C. 84; 
Craig v. Lamoureux, [1920] A. C. 349 (J.C.); In re Battie-Wrightson, [1920] 2 Ch. 
330; In re Rees, [1920] 2 Ch. 59; Forgione v. Lewis, ibid., 326; Kings v. Merris, [1920] 
i 3 K. B. 566. Unofficial reports contain a few more cases, but the headnotes of these 
are included in the Digest calculation in the text. 
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months less than five double-columned pages. One man cannot 
winnow afresh the American output of the same period, and this 
article will be largely based on the cases which have already been 
selected by law reviews. The recent legislation has not been 
examined, but books and articles on Evidence will be noted, so 
that this discussion is little more than a survey of the American 
and English literature of the topic during the past two years. 

Of English treatises, Taylor’s two volumes, based largely on 
Greenleaf, have gone into the eleventh edition,®? and Phipson, a 
much better text-book, into the sixth. A third edition of the 
condensed Phipson has also appeared. A similar American hand- 
book has been based on Chamberlayne.’ A notable case book has 
been compiled by Professor Hinton, containing many recent 
decisions and footnotes of great value.’ No books on special 
topics have come to the writer’s attention, either in Evidence 
proper or the interesting adjacent territory opened up by Wig- 
more’s Principles of Judicial Proof,’ which deals with the weight 
and significance of testimony. Mention may be made in this 
latter connection of a recent American review of a German publi- 
cation now a few years old, Justiz-Irrtiimer, by A. Hellwig,® giving 
examples of miscarriages of justice, several of which were based 
on confessions which proved to be false. 

The war has affected the law of Evidence in two ways. First, 
it brought special tribunals into operation. Prize courts are charged 
by Baty !° with unwisely discarding the rule observed in former 
wars, that captors’ evidence shall not be received. American 
courts-martial had a new Code of Evidence drawn by Wigmore. 
Not enough has yet been written on its merits in action; and com- 





8’ A TREATISE ON THE LAW OF EVIDENCE, etc., 11 ed., J. B. Matthews and G. F. 
Spear. 2 vols., London, 1920. Reviewed in 34 Harv. L. REv. 898. 

¢ THE Law or EvinEnce, 6 ed., London, 1921. 

5 MANUAL OF THE Law oF EVIDENCE FOR THE USE OF STUDENTS, 3 ed., London, 
1921. 

6 C. F. CHAMBERLAYNE, HANDBOOK ON THE LAW OF EVIDENCE, ed. A. W. Blake- 
man and D. C. Moore, Albany, 1919. Reviewed in 8 CAL. L. REv. 202. 

7 E. W. Hinton, Cases ON THE LAW oF EvIDENCE, St. Paul, 1919. Reviewed 
in 33 Harv. L. REv. 745; 8 CaL. L. Rev. 357. T. W. HucHes, Cases oN THE LAw 
or Eviwence, Chicago, 1921, reached the writer too late for mention in the text. 

8 Boston, 1913. 

® Minden (Westfalen), 1914. Reviewed in 11 J. Crim. L. AND Crim. 157. 

10 Thomas Baty, “Neglected Fundamentals of Prize Law” 30 Yate L. J. 34, 47. 
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parisons of it with civil trials and with French military justice would 
be worth while." Secondly, in the prosecutions for the expression of 
opinions hostile to the war, under the Espionage Act and similar 
state legislation, intention to hinder the war was usually an essen- 
tial element of guilt, and courts had much difficulty in determining 
what evidence of the defendant’s mental state should be admitted, 
—e.g., pro-German utterances before the United States was at 
war, socialistic speeches not specified in the indictment, conduct 
and language indicating loyalty. Attempts were made to get in 
large masses of testimony on the objects and necessity of the 
nation’s action, such as the President’s speeches, reports of eye- 
witnesses of the Russian Revolution, etc. In some trials the defend- 
ant was allowed to make a long unbroken statement of his political 
and economic views, in accordance with the continental practice 
in political offenses. If we are to continue to have such offenses 
in this country in time of peace, many interesting problems of 
evidence will require consideration.” 


SIGNS OF CHANGE 


The rules of Evidence improve slowly because there is so little 
to get excited about. They involve no class issues like injunctions 
in labor disputes, they have no such obvious effect on commerce 
as the subjects which the Commissioners of Uniform Laws have 
been working to put in order. To abolish one antiquated rule 
like the attesting witness requirement in one of the forty-eight 
states, demands the concerted and prolonged action of several dis- 
interested lawyers. A reform is bound to go much faster if the 
pure love of improvement can annex some additional motive, 
more common if less altruistic; ¢.g., a change may mean dollars 
and cents to many, as when the removal of the interest disquali- 
fication made it easier to collect honest debts, or it may have 
behind it the deep-rooted instincts of a profession like the dubious 





1 See D. B. Creecy, “Courts-Martial,” ro J. Crim. L. AND Crim. 202, 207; L. K. 
Underhill, ‘Notes on the Procedure of Courts-Martial,” 10 ibid., 42, 45; E. Angell, 
“The French System of Military Law,” 15 Int. L. REv. 545, 553. 

12 State v. Townley, 182 N. W. 773 (Minn., 1921); Stokes». United States, 264 Fed. 
18 (C. C.A., 8th Circ., 1920); Pierce v. United States, 252 U.S. 239 (1920); Schurmann 
v. United States, 264 Fed. 917 (1920), are examples. See Robert Ferrari, “The Trial 
of Political Prisoners Here and Abroad,” 66 Dra, 647 (June 28, 1919); Z. CHAFEE, Jr., 
FREEDOM OF SPEECH, index sub ‘‘ Evidence,” and Bibliography, page 379. 
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physician’s privilege. Three different attempts to modify the law of 
Evidence have attained some success because of such ulterior mo- 
tives. These three attacks are important, not merely for their own 
sake, but because observation of the actual working of a new modi- 
fication within a limited sphere will enable us to decide whether it 
may be wisely adopted as a permanent general rule. 

I. Workmen’s Compensation Acts. These statutes in several 
jurisdictions establish new presumptions shifting the burden of 
coming forward with evidence upon the defendant, in situations 
where the workman’s right to relief is considered probable though 
difficult to prove, and dispense with the rules for the exclusion 
of testimony such as the hearsay rule. This action is obviously 
due, not merely to popular dissatisfaction with these rules, but to 
the desire that a well-defined group of persons shall obtain the com- 
pensation given them by the legislature without the technicalities, 
obstructions, and delays caused by contests over the admissibility 
of evidence. Without those rules it is easier for workmen to prove 
their claims, and lawyers are less necessary. Is this gain offset by 
a greater loss? The best argument for our law of Evidence is that 
by excluding testimony which is comparatively untrustworthy 
or which takes time out of all proportion to its value, the trial is 
hastened and a correct determination of the basic facts is rendered 
more probable. The Compensation Acts offer a useful opportunity 
to learn if this argument is valid. Here, where the supposed 
safeguards have been removed, are the proceedings interminable 
and the decisions frequently erroneous? P. T. Sherman in the 
University of Pennsylvania Law Review * examines the cases under 
the New York statute and concludes that it would have been wiser 
to retain the ordinary rules of Evidence. He states that the Indus- 
trial Accident Commission, supported by a minority of the judges, 
has taken advantage of the statute to disregarc not only the legal 
rules making testimony inadmissible, but also the logical principles 
as to the weight of evidence, and has frequently given compensa- 
tion because there was a little hearsay testimony on the workman’s 





13 “Evidence and Proof under Workmen’s Compensation Laws,” 68 U. Pa. L. 
REV. 203; see also Reid v. Automatic Electric Washer Co., 179 N. W. 323 (Ia., 1920), 
noted in 69 U. Pa. L. REv. 279 (1921), with comment on various statutes. On burden 
of proof, see 68 U. Pa. L. REv. 300; Meadows »v. Ellerman Lines, [1920] 3 K. B. 


544 (C. A.). 
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side though much outweighed by the defendant’s evidence. Many 
such findings have, he says, been reversed by a majority of the 
judges on appeal. It may be, however, that as the tribunals 
become more accustomed to handling testimony which would else- 
where be inadmissible, they will be able to estimate its value 
with increasing accuracy. Before we decide that the experiment 
is a failure in these tribunals and should be abandoned, or that 
a fortiori a similar policy of the open door for evidence should 
not be adopted in the ordinary courts, it would be helpful to have 
further investigation, e.g., (a) reviews like Sherman’s of the decisions 
in other states; (b) reports by appellate judges on the merits of 
commission findings as seen in bulk after several years’ experience; 
(c) reports based on commission records and actual observation 
of commission hearings by persons qualified to compare the work- 
ings of their liberal methods with the operation of the rules of 
Evidence in ordinary civil and criminal proceedings. 

II. Contracts to Alter or Waive the Rules of Evidence. An article 
with this title by Wigmore in the J/linois Law Review“ supports the 
validity of such contracts. A life insurance policy provides that the 
presumption of death after seven years’ disappearance shall not oper- 
ate; an accident policy, that the accidental character of the injury 
must be established by an eyewitness other than the policyholder, 
or that the privilege against corporal inspection is waived, or that 
a physician may disclose communications from the insured; a 
surety company agrees that the plaintiff’s vouchers of payment 
shall be conclusive proof of loss.” These clauses result from the 
belief of business men that certain established rules of Evidence 
promote imposture or delay. We may uphold some of the clauses 
without committing ourselves to the proposition that a private 
contract can force a court to adopt a special rule of Evidence. 
For instance, if an insurance company can limit its liability to 
exclude deaths in war or by suicide, it can also exclude deaths 
by disappearance. Ordinary principles of contract allow one to 
promise as much or as little as he pleases. Again, privileges which 








4 16 ILL. L. Rev. 87 (1921), with a large collection of authorities, many very recent. 
For other comment on recent cases see 5 MINN. L. REV. 227, 480; 21 CoLumsia L. 
ii REV. 192; 19 Micu. L. Rev. 202; 6 Ia. L. BULL. 236. 
it 6 The conflicting decisions on the clauses are collected in the references of 
fi note 14. 
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may be waived at the trial may also, in reason, be waived an- 
ticipatorily in the policy. So far, the only sound limitation on the 
company’s power is, that the clause must not be a trap for the 
policyholder. The surety policy meets an additional difficulty, 
that the provision for automatic proof without possibility of 
countervailing evidence gusts the courts of all substantial juris- 
diction. Wigmore asks why not, if business men prefer this method 
to the lengthy processes of the ordinary trial. Still greater obstacles 
are presented by a clause agreeing to admit hearsay evidence, for 
the court is then forced to try the case by unusual methods, and 
might well refuse to do so.® The authorities are divided on all 
these clauses, but their frequent use in business contracts shows 
dissatisfaction with the law of Evidence, and whenever these clauses 
are upheld their operation will furnish useful data on the problem 
whether the rule of Evidence in question should be abolished by 
legislation as well as by agreement. 

III. Psychological Criticism. Reform in the methods of settling 
questions of mental capacity is urged, not only by lawyers, but 
by alienists, psychiatrists, and psychologists. Henry W. Taft 
speaks for the bar in voicing dissatisfaction with medical experts 
in will cases.1’. Dr. W. A. White, Superintendent of the Government 
Hospital for the Insane, Washington, D. C., writing on ‘‘ Expert Tes- 
timony in Criminal Procedure Involving the Question of the Mental 
State of the Defendant,” }* recommends a statute drawn by the Amer- 
ican Institute of Criminal Law and Criminology, which authorizes 
the court to summon experts who may be questioned by both sides; 
allows the defendant to be examined by these experts and by the 
state’s experts; sends the defendant to a hospital for observation, 
where all experts shall have access to him; directs each expert to 
prepare a written report on which he may be cross-questioned, 
as a substitute for the discredited hypothetical question, which 
is to be abolished; and also authorizes all the experts if they see 
fit to prepare a joint report. The appointment of experts by the 
court, which need not be limited to mental experts or to criminal 
cases, is also recommended by a committee of the Board of Circuit 





16 Such a contract was, however, upheld in Thompson ». Fort Worth, etc. Ry. Co., 
31 Tex. Civ. App. 583, 73 S. W. 29 (1903). 

17 “Comments on Will Contests in New York,” 30 YALE L. J. 593, 601 (1921). 

18 yr J. Crm. L. & Crim. 499 (1921). 
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Judges of Wisconsin. Their report, by Judge E. Ray Stevens,’® 
reviews the statutes of the states which already allow such experts 
and submits a draft statute. It is to be hoped that the Michigan de- 
cision” invalidating such a statute on the ground that the selection 
of witnesses is not a judicial act, represents the isolated attitude of 
a court which has shown itself noticeably inhospitable to modern 
legal methods." The value of mental examinations of defendants 
in criminal cases and of juvenile delinquents has been well proved.” 
It suggests the possibility of similar examinations of witnesses 
of alleged mental defectiveness or psychopathic tendencies.” 
Although the law has refused to admit lay evidence that a witness’s 
mentality is low,“ except when it approaches insanity, because 
such evidence is too uncertain, the report of a Binet-Simon or 
other intelligence test would be of distinct value to a trained judge 
in weighing testimony, and attempts to introduce such reports have 
recently been made.” Undoubtedly the wide use of such tests 
in the army will have its influence. The difficulty is, however, 
that these tests of a witness will go, not to a judge, but to the jury. 
Hence their value is much less than for the juvenile delinquent, 
who gets no jury trial. The defendant in a criminal case is also 
likely to be a better subject of intelligence tests than a witness, 
if the criminologists succeed in their plan to have the jury pass 
only on the question whether the accused committed the crimi- 
nal act with mens rea, leaving his mental responsibility and his 





19 “Expert Testimony,” 10 J. Crim. L. & Crim. 188 (1919). See also G. W. 
Jacosy, THE UNsounp MInp AND THE LAw, 1918; reviewed in 33 Harv. L. REv. 881. 

20 People v. Dickerson, 164 Mich. 148, 129 N. W. 199 (1910). 

21 Anway v. Grand Rapids Ry. Co., 211 Mich. 592, 179 N. W. 350 (1920) — declar- 
atory judgments invalid; Wattles v. Upjohn, 211 Mich. 514, 179 N. W: 335 (1920) — 
proportional representation invalid; Atty. Gen. ex rel. Dingeman v. Lacy, 180 Mich. 
3209, 146 N. W. 871 (1914) — Detroit court of domestic relations invalid. 

2 See, for example, T. W. Salmon, “Some New Problems for Psychiatric Research 
in Delinquency,” 10 J. Crm. L. & Crim. 375 (1919); H. Olson, “The Psychopathic 
Laboratory of the Municipal Court of Chicago,” 92 Cent. L. J. 102 (1921). 

% Tom A. Williams, ‘Some Remarks about Testimony” (summarized from the 
experience of French psychiatrists and experts in legal medicine), 10 J. Crm. L. 
AND Crim. 609 (1920); see also 64 Sot. L. J. 579 (1920). 

% Bell v. Rinner, 16 Ohio St. 45 (1864). 

25 State v. Wade, 113 Atl. 458 (Conn., 1921), after use of Binet-Simon reports of 
the defendant’s mentality, similar reports on witnesses were excluded by the trial 
court; held within its discretion, as a question of remoteness. The tests were applied 
to the defendant in State v. Schilling, 112 Atl. 400 (N. J., 1920). ° 
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subsequent treatment, whether in a prison, asylum, or hospital, to 
be determined by a board on the basis of expert recommendations. 
The mental capacity of a witness will always have to be left to the 
jury, so long as there is a jury to determine the issues of fact on 
which this witness testifies, and it is doubtful whether such a 
rough and ready instrument of justice can cut to the fine lines 
involved in an intelligence test. W.M. Marston*® of the Massa- 
chusetts bar has experimented with blood pressure and other tests 
to determine the veracity of witnesses, and states that the results 
of these tests were corroborated by the subsequently disclosed 
facts, already known to the witness. Lawyers will await the results 
of such investigations with open minds. They cannot, of course, be 
substituted in courts generally for present methods of examination 
until their usefulness is thoroughly demonstrated. If such tests 
ever are adopted, it is probable that the jury system will have to 
be abandoned, unless education will have advanced so far that 
twelve men picked at random will adequately absorb blood pressures, 
time reactions, and intelligence quotients, and combine the mass 
into a just verdict. In other words, the jury might also be sub- 
jected to an intelligence test. 


PRELIMINARY TOPICS 


For convenience the various topics of Evidence will be considered 
in the order adopted by Thayer’s Cases. 

Judicial Notice has been taken of such matters of common 
knowledge as the increased cost of living,?” the meaning of “‘fifty- 
fifty,” and that a new Ford is worth over two hundred dollars,” 
but not of such controverted facts as the intoxicating qualities of 
Jamaica ginger *° or the distance through which odors from auto- 
mobiles will travel.*! Certain information not generally known is 
used as the basis of judicial action without being put in as evidence 
because it is part of a judge’s duty to possess or acquire such infor- 





26 “Psychological Possibilities in the Deception Tests,” 11 J. Crm. L. & Crim. 
551 (1921). 

27 Hurst v. C. B.& Q. R. R. Co., 219 S. W. 566 (Mo., 1920), noted in 10 A. L. R. 179. 

28 Chafin v. Main, etc. Co., 85 W. Va. 459, 102 S. E. 291 (1920). See “Slang or 
Colloquial Phrases in the Law of Evidence,” 11 A. L. R. 661. 

29 State v. Phillips, 106 Kan. 192, 186 Pac. 743 (1920). 

#0 Commonwealth v. Sookey, 236 Mass. 448, 128 N. E. 788 (1920). 

" Texas Co. v. Brandt, 79 Okla. 97, 191 Pac. 166 (1920), noted in 91 Cent. L. J. 353. 
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mation. Thus he must know the statutes of his jurisdiction, and 
the House of Lords recently took judicial notice of a material 
section which was entirely overlooked in the lower court,” though 
some courts hold that a point cannot be raised for the first time 
on appeal. The municipal court of Chicago is required by statute 
to take judicial notice of the city ordinances, but the Illinois 
Supreme Court will not do so on appeal from the municipal court, 
and declares that a statute obliging it to do so would be uncon- 
stitutional.** This and the earlier refusal to take judicial notice 
of the rules of practice of the municipal court * show a regrettable 
willingness of the Illinois Supreme Court to complicate appellate 
procedure in a court which aims to make the settlement of small 
disputes simple, cheap, and speedy. 

Presumptions and Burden of Proof. Although the existence of 
any given presumption and its exact nature and effect are not deter- 
mined by the law of Evidence but by the policies of that portion 
of the substantive law to which the presumption relates, neverthe- 
less when the presumptions are thus created it seems a task of 
the law of Evidence to classify and analyze them. The same is 
true of the rules of Burden of Proof in various situations. Con- 
sequently most of the recent material on these two topics need 
not be discussed here,*® but a few authorities raising problems of 
classification and analysis are worth considering. 

Presumptions may be classified according to their binding effect 
upon the jury into three groups. (1) Logical inferences, — if the 





® Glebe Sugar Refining Co. v. Greenock, [1921] 2 A. C. 66, [1921] W. N. 861. 
See “Overlooking Statutes,” 30 YALE L. J. 855. 

% Chicago v. Lost, 289 Ill. 605, 124 N. E. 580 (1919), noted in 29 YALE L. J. 460. 

84 Sixby v. Chicago City Ry. Co., 260 Ill. 478, 103 N. E. 249 (1913). 

85 Presumptions: Long absences, Greig v. Trustees of the Widows’ Fund, [1920] 
2 Scots L. T. 383, showing the entirely different law of Scotland. “Disposition of 
Life Insurance which, by terms of policy, is dependent upon survivorship, where 
there is no presumption or proof of survivorship,” 5 A. L. R. 797, note. Legitimacy, 
In re McNamara’s Est., 181 Cal. 82, 183 Pac. 552 (1919), noted in “ Presumption of 
Legitimacy of Child born in Wedlock,” 33 Harv. L. REv. 306, 315; “ Presumption of 
legitimacy of child born to married woman as affected by lapse of more than normal 
period of gestation after access by husband,” 7 A. L. R. 329; State ex rel. Burkhart 
v. Ferguson, 187 Iowa, 1073, 174 N. W. 934 (1919), noted in “Presumption as to 
paternity of child conceived or born before marriage,” 8 A.L.R.427. Impotency, after 
triennial cohabitation, Tompkins v. Tompkins, r11 Atl. 599 (N. J. Eq., 1920), noted in 
69 U. Pa. L. Rev. 388; “Presumption of identity of persons from identity of name in 
chain‘of title to real property,” 5 A. L. R. 428, note. Foreign statutory law, Freyman 
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jury find A and B, they may reasonably find X, but are not obliged 
todo so. This is not a rule of law at all, but merely a statement of 
experience. The presumption of continuance of life is an example.® 
(2) Rebuttable presumptions, — if the jury find A and B, they 
must find X, unless the presumption is rebutted by additional 
evidence. This is a rule for the administration of evidence, and so 
may be called part of the law of Evidence, though not a rule of 
exclusion like the hearsay rule. Thus,a promissory note is presumed 
to be given for consideration, but the maker may prove want of 
consideration. (3) Conclusive presumptions, — if the jury find A 
and B, they must find X, regardless of the additional evidence. 
This is not really a rule of Evidence or a presumption at all, but 
a rule of substantive law stated in evidential language. For in- 
stance, section 16 of the Negotiable Instruments Law provides, 
‘“‘Where the instrument is in the hands of a holder in due course, 
a valid delivery thereof by all parties prior to him so as to make 
them liable to him is conclusively presumed.” It makes no differ- 
ence if the maker can prove that the note was stolen from him by 
the payee. What the statute means is that want of delivery is no 
defense against a holder in due course. 

A subdivision of class (2) is necessary. (a) Some rebuttable pre- 
sumptions have no logical core, but rest on some policy of that par- 





v. Day, 108 Wash. 71, 182 Pac. 940 (1919), noted in 33 Harv. L. REv. 315 (1919). 
“‘Venereal disease as evidence of adultery,” 5 A.L.R. 1020, note. “Insurance: pre- 
sumption and burden of proof as to accident in case of death from poison,” 
7A.L.R.1226,note. “Presumption against suicide in workmen’s compensation cases,” 
5 A. L. R. 1680, note. Creditor’s account, 20 CotumBia L. Rev. 805. Burden of 
proof in Roman Law, Roscoe Pound, “The Maxims of Equity,” 34 Harv. L. REv. 
809, 814, note. 

Burden of proof: This is also involved in several references in the preceding para- 
graph. Self-defense, upon accused, State v. Mellow, 107 Atl. 871 (R.I., 1919), noted in 
33 Harv. L. Rev. 609. Theft insurance, Miller 1. New Amsterdam Casualty Co., 
110 Atl. 810 (N.J., 1920), noted in 91 Cent. L. J.388. Mistakein receipt, on recipient, 
Ill. Steel Bridge Co. ». Wayland, 107 Kan. 532, 192 Pac. 752 (1920), noted in 19 Mica. 
L. REv. 347. Loss by bailee, 68 U. Pa. L. Rev. 179 (1920). Alteration, Kauffman 
v. Logan, 187 Iowa, 670, 174 N. W. 366 (1919), noted in 29 YALE L. J. 355; “Upon 
whom should the burden fall to establish the validity of an alteration in an instru- 


ment?” 68 U. Pa.L. REv. 264 (1920). Res ipsa loquitur, in blasting, Jeremiah Smith, : 


“Liability for Damage to Land by Blasting,” 33 Harv. L. Rev. 542, 553 (1920). 
Fire from locomotive sparks, Page ». Camp Mfg. Co., 180 N. C. 330, 104 S. E. 667 
(1920), noted in 19 Micu. L. Rev. 451. See also several notes in vols. 5-13 A. L. R. 

86 Its binding force seems to be much greater in Scotch law, Greig v. Trustees of the 
Widows’ Fund, [1920] 2 Scots L. T. 383. 
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ticular branch of the substantive law with which they are connected. 
Thus, since many promissory notes are given for accommodation, 
the presumption of consideration rests on no great probability 
that a note was given for value, but on the policy of the law of 
negotiable instruments that the enforcement of a note should be 
made a simple matter. Again, the presumption that if goods are 
handled by several carriers, damage in transit was caused by the 
last carrier *” is obviously based on the justice of relieving the shipper 
of the initial burden of investigation and putting it on some one 
who has facilities for doing it. Any carrier might have been chosen; 
the Carmack Amendment*® throws the burden on the first carrier. 
(b) Other rebuttable presumptions rest on experience as well as 
policy. They do have a logical core. The fact that A and B 
occur, makes it more probable that X is true, and although the pres- 
entation of evidence in rebuttal relieves the jury from their binding 
obligation to find X, still this logical inference must be weighed 
in the scale against the rebutting evidence. For instance, the pre- 
sumption that a letter, properly addressed, stamped, and mailed, 
arrives, may justify a finding of arrival even though the addressee 
gives some evidence to the contrary. Such a presumption is really 
in class (1) as well as class (2). 

Consequently, it is often difficult to decide whether a particular 
presumption is only a logical inference or is a rebuttable presump- 
tion with a logical core. Thus in two recent prosecutions for receiv- 
ing stolen goods the defendant’s possession was proved. A logical 
inference of guilty knowledge might permissibly be drawn by the 
jury, but was it right for the trial judge to go further and charge 
that possession raised the presumption of guilt unless it was 
explained to the satisfaction of the jury? *® The courts disagree. 
Another court holds that the presence of the defendant at a still 
ready for operation proves his possession unless rebutted.” 





37 See F. H. Bohlen, “The Effect of Rebuttable Presumptions of Law upon the 
Burden of Proof,” 68 U. Pa. L. REv. 307, 320 (1920). 

88 Act June 29, 1906, c. 3591, § 7, 34 STAT. AT L. 595, U. S. Comp. Srar., 1918, 
§ 8604 a. 

39 Pearrow »v. State, 146 Ark. 182, 225 S. W. 311 (1920), held error; State v. Ross, 
39 N. D. 630, 179 N. W. 993 (1920), not error, by a divided court; both noted in 
19 Micu. L. REV. 565, which agrees with Arkansas. 

40 Barton v. United States, 267 Fed. 174 (C. C. A., 4th Circ., 1920); 30 YALE L. J. 
412, thinks there is merely a logical inference. 

















THE PROGRESS OF THE LAW, 1919-1921 313 


The necessity of further subdivision of rebuttable presumptions 
is maintained by F. H. Bohlen in an article, ‘‘The Effect of Rebut- 
table Presumptions of Law upon the Burden of Proof.’“ All 
such presumptions shift the burden of coming forward with evi- 
dence to the opponent. Bohlen thinks that some also shift the 
burden of establishing the issue by weight of evidence, — risk of 
non-persuasion, as Wigmore calls it. This is contrary to Wigmore’s 
statement that the risk of non-persuasion never shifts.” It is 
hard to answer Bohlen’s argument, especially when applied to 
presumptions which can only be rebutted by more than a prepon- 
derance of evidence.” If the presumption of legitimacy from 
birth in wedlock with possibility of access is urged on behalf of 
the party having the initial risk of non-persuasion, the burden 
seems to shift to the opponent to establish illegitimacy by evidence 
beyond a reasonable doubt.“ Most presumptions, however, 
should not properly have this double effect, despite the confusion 
in the cases between the two burdens of proof.“ Thus the pre- 
sumption of sanity in a will case is rightly interpreted in a recent 
Illinois decision “ to place the burden of offering evidence of the 
testator’s mental condition upon the contestant, while the risk of 
non-persuasion always remains with the proponent. 

The so-called presumption of innocence in criminal cases is in 
a class by itself. In the cases of rebuttable presumptions which 
have a logical core, the process of rebutting the presumption 
consists in taking the logical inference and weighing it against the 
rebutting evidence. Such a process cannot rightly be applied to 





41 68 U. Pa. L. REV. 307 (1920). 

42 4 TREATISE ON EVIDENCE, § 2480. 

4 The note in 33 Harv. L. REV. 306 agrees with Bohlen’s position as to the pre- 
sumption of legitimacy, but thinks it the only presumption which properly shifts the 
risk of non-persuasion. 

44 The alleged son of X, the deceased owner of Blackacre, brings ejectment against 
the brother of X, in possession of Blackacre. The plaintiff has the risk of non-persua- 
sion. He proves that his mother W was the wife of X, and that he was born in wedlock, 
while X had access. The allondend now seems to have the burden of establishing 
illegitimacy beyond a reasonable doubt. 

45 On the confusion in Bills and Notes, see BRANNAN’S NEGOTIABLE INSTRUMENTS 
Law, 3 ed., 217; Z. Chafee, Jr.,. “Progress of the Law, Bills ‘and Notes,” 33 Harv. L. 
REV. 255, 274 (1919). 

46 Donovan v. St. Joseph’s Home, 295 Ill. 125, 129 N. E. 1 (1920), approved by 15 
Inu. L. REv. 467. 
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the presumption of innocence, for it has no logical core. There 
is no probability that a man indicted by a grand jury is usually 
innocent. It is not an element of the proof in a criminal case, 
but only a rule of policy as to the burden of proof. When the 
pile of facts on the state’s side, including the logical inferences 
in its favor, some of which may have been embodied in rebuttable 
presumptions, is set beside the defendant’s pile of facts and infer- 
ences, the defendant must not be convicted unless the state’s pile 
is a good deal the higher. The presumption of innocence merely 
expresses the measure of this distance; to regard it as also a fact in 
the defendant’s pile would be to make it count twice.’ To vary 
the metaphor, an Iowa case ** raises the interesting problem whether 
the evidence against the accused should be regarded as a chain, each 
link of which must be proved beyond a reasonable doubt, or only 
as a cable, which is strong enough if it sustains the burden as a 
whole regardless of the strength of each strand in the testimony. 
The case takes the chain theory, but the cable theory seems prefer- 
able; and a Rhode Island decision goes even further, holding that 
the accused must establish self-defense by a preponderance of 
the evidence.*® 

If the presumption of innocence be correctly analyzed above, it 
has little or no place in civil proceedings, except possibly in disbar- 
ment, which imposes severe personal consequences.*° Thus, if 
forgery is set up as a defense to a promissory note, it is enough to 
establish it by a preponderance of the evidence, though it is a 
crime, for no criminal consequences are imposed by the judgment.*! 
In a California case,*® workmen’s compensation was claimed for the 
death of an employee in an automobile accident. The defense 
was, that he was exceeding the legal speed limit, and was conse- 
quently outside the scope of employment. The court held that 
the strong circumstantial evidence to this effect might have been 





47 State v. Smith, 65 Conn. 283, 31 Atl. 206 (1894). 

48 State v. Smith, 180 N. W. 4 (Iowa, 1920), criticized gdversely by 30 YALE L. J. 542. 

“ State v. Mellow, 107 Atl. 871 (R.I., 1919), approved by 33 Harv. L. REv. 609. 

50 “Presumption of innocence in disbarment proceeding,” 7 A. L. R. 93, note; 
5 Minn. L. REv. 141. 

51 Contra, Colby v. Richards, 118 Me. 288, 107 Atl. 867 (1919), criticized adversely 
in 4 Minn. L. REV. 298. 

8 U. S. Fidelity & Guaranty Co. 9. Industrial Accident Comm., 58 Cal. Dec. 
190 (1919), by a divided court; adversely criticized in 8 Cat. L. Rev. 101. = * 











THE PROGRESS OF THE LAW, 1919-1921 315 


outweighed by the presumption that he would not violate the law, 
and refused to set aside a finding of liability. It may be that if 
a crime incidentally involved in a civil case is heinous, its commis- 
sion is improbable under the circumstances, but there ought not 
to be such an inference of innocence in all cases, and overspeeding 
is so common that an inference against it seems of no weight. 

The problem of conflicting presumptions becomes much less 
difficult if the investigation in each case be directed to the ascer- 
tainment of the logical core of the respective presumptions, instead 
of the impracticable attempt to ascertain the comparative strength 
of conflicting rules of law. The suggested method will not remove 
the conflict, but it is now largely a conflict of evidence, since logical 
inferences are evidence, and hence the method resembles any other 
endeavor to ascertain the truth from opposing masses of testimony. 
The jury is left free to apply its reasoning powers to the evidence, 
subject to the same logical principles as an historian or a congres- 
sional committee. Two recent cases where a marriage was in dis- 
pute bring out the merits of this method. In Re Hilton’s Estate,® 
a woman, W, claimed the right to administer as widow the estate 
of H, who died in 1915, alleging a marriage to H in 1881. She lived 
with H till 1890, but there was evidence that the intercourse was 
illicit. H had married X in 1896; W had married Y in 1905, and 
was now living with Y. The court denied her claim, on the ground 
that every presumption was in favor of the validity of the two 
later marriages. A similar presumption would seem to apply to 
the 1881 marriage, and the California court would have said that 
the nine years cohabitation was entitled to the benefit of the 
presumption of innocence; but her cohabitation with Y would 
also have to be presumed innocent. Among three presumptions 
of marriage and two of innocence, how can we say which is entitled 
to priority? The sensible solution is this: Since one of W’s two 
marriages must be invalid in the absence of any evidence of divorce, 
the law should abandon the policy of upholding either of them, 
and test each by the weight of the evidence. The testimony in 
favor of the 1881 marriage was slight; the 1905 ceremony was 
admitted. Therefore, the decision denying her claim was right on 
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8 263 Pa. 16, 106 Atl. 69 (1919); the court’s reasoning is adversely criticized in 
68 U. Pa. L. REv. 82. 
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the facts. The court also introduced another complicating legal 
rule, that she was estopped to set up the illegality of her second 
marriage. Such a rule would be very objectionable if the first 
marriage was undisputed. A better ground for its action would 
be that her conduct showed she was unfit to administer H’s estate, 
since on her own showing she was an adulteress if she was H’s widow. 
In Smith v. Smith, H sued in 1920 to annul his marriage with W, 
on the ground that she then had a first husband living, X. The 
evidence showed that X, a man of 65, married W in 1896 and 
deserted her one month later. He was not heard from since, except 
that she testified that six months after her marriage to X, she was 
told he was in a hospital because of a street railway accident. 
She married H in 1900 and bore him a child, who was still alive. 
The court dismissed the action, as not sufficiently established. 
The opinion sets up in H’s favor the presumption of the continuance 
of X’s life; and in W’s favor the presumption of the validity of the 
second marriage and the presumption of innocence. It balances 
these presumptions, and concludes that the presumption of life 
is overborne in such conflicts, according to ‘the authorities. The 
same result could be reached without applying any such scale of 
marking to presumptions. The presumption of marriage is a re- 
buttable presumption. It sometimes has a slight logical core, because 
the serious social and criminal penalties for illegal marriage may 
dissuade persons from marrying except when it is lawful. In this 
case, however, it has no such core, because all the evidence upon 
which the parties acted in 1900 is before the court, and if that 
does not make X’s death probable, the mere fact of a ceremony 
adds nothing. However, the presumption also rests on a strong 
policy that the marriage should be upheld, unless disproved by 
weighty evidence, because of morality and the interests of the child, 
whom annulment would render illegitimate. Bohlen’s theory is 
helpful here; the effect of the presumption is to place a heavy bur- 
den of proof on H. The situation is different from Hilton’s Estate, 
where one marriage had to be sacrificed, whatever happened, and 
consequently the law had no policy behind any particular marriage. 
Now, examine H’s evidence to see whether he sustains the requisite 





54 Smith v. Smith, 185 N. Y. Supp. 558 (1920); reasoning adversely criticized in 
34 Harv. L. REv. 791. 
55 See note 53, supra. 
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burden of proof. The principal fact in his fayor is that X was 
alive three years before the 1900 marriage. From this X draws 
a presumption of the continuance of X’s life until 1900. But this 
presumption differs entirely from the other. It rests on no social 
policy; it is a mere logical inference, to be judged like any other 
fact for what it is worth under the circumstances. In view of X’s 
age and the reported accident, there is not a great probability 
that X lived three years, not enough to make H’s pile of facts so 
high as the law requires. Therefore, H loses. On the other hand, 
the logical inference of continuance of life might be strong enough 
to defeat the claimant to an executory devise conditioned on X’s 
death before 1900, for then the burden of proof would be the 
other way. 
Zechariah Chafee, Jr. 


Harvarp Law ScHOOL. 


(To be concluded.) 
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BLUNDELL-LEIGH v. ATTENBOROUGH AND THE LAW OF PLEDGES. — 
A recent English case! involves two highly important questions in 
the law of pledges: first, what initial delivery to the pledgee or posses- 
sion by him is, necessary to support the creation of a pledge; and, 
second, what effects follow upon the separation of ownership of the 
pledge interest in the chattel from the debt which it secures? 

Although an agreement that certain chattels of the debtor shall stand 
as security for a debt creates an equitable lien good against such persons 
as stand in no better right than the debtor,” it is the general rule that 
to create a pledge valid at law there must be a delivery to and a con- 
tinuing in possession by the pledgee* or some one in his behalf,* and 





1 Blundell-Leigh v. Attenborough, [1921] 3 K. B. 235. For the facts of this case 
see RECENT CASES, infra, p. 344. 

2 Fletcher American Nat’] Bank v. McDermid, 128 N. E. 685 (Ind., 1920); Pierce 
v. Nat’l Bank of Commerce, 268 Fed. 487 (8th Circ., 1920). 

8 See JoNES, PLEDGES AND COLLATERAL SECURITIES, 2 ed., §§ 23 e¢ seg. As the 
pledge interest is assignable, possession by an assignee satisfies this requirement of 
continued possession. 

4 An employee of the pledgor may act as agent for such purpose. Sumner v. Hamlet, 
12 Pick. (Mass.) 76 (1831). To allow the pledgor himself to act as such agent would 
practically eliminate the requirement of delivery, yet some authority seems to go to 
this extent. Macomber »v. Parker, 14 Pick. (Mass.) 497 (1833). The question is dis- 
cussed from various aspects in 12 Harv. L. REv. 134; 14 Harv. L. REv. 303; 28 Harv. 
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that mere agreement without effective change of possession is insuf- 
ficient. But some things less than actual physical delivery to the 
pledgee will suffice. Constructive delivery of very bulky articles may 
be allowed.® Or the requirement of delivery may be satisfied by the 
fact that at the time of the pledge agreement the goods are already 
in the possession of the pledgee or his agent,’ or of a third person who 
then agrees to hold as his agent.® 

The principal case involves a further relaxation of this requirement. 
The plaintiff had delivered jewels to A at an earlier date for valuation 
by him. But at the time of the creation of the debt and pledge agree- 
ment, the jewels were in the possession of the defendant, B, who held 
not in behalf of but in opposition to A, the alleged pledgee, to the extent 
of advances made A, on the security of these jewels, of a larger sum 
than A’s loan to the plaintiff, the alleged pledgor. As between A and 
_ the defendant, — so long as the plaintiff did not intervene, — A was 
entitled to receive the goods back upon payment of the defendant’s 
loan. But there is no authority that such an attenuated reversionary 
right to possession is a sufficient substitute for delivery and the court 
does not hold that it is. The ground of the decision is that the original 
delivery was intended to be the only one necessary to create the pledge.’® 
It is respectfully submitted that the reason is inadequate. It is admitted 





L. Rev. 211. It may be suggested that most of the cases in which the pledgor has 
held as the pledgee’s agent without impairment of the latter’s rights have been where 
possession has been returned to the pledgor for a special purpose, there having been 
an initial delivery to the pledgee. See, for example, Reeves v. Capper, 5 Bing. N. C. 
136 (1838). See Harding v. Eldridge, 186 Mass. 39, 42-43, 71 N. E. 115, 116 (1904); 
Jones, op. cit., § 44. Or where the existence of an equitable lien or the right to 
possession was sufficient to justify the result between the parties as to the suit. Martin 
v. Reid, 11 C. B. (N. Ss.) 730 (1862); Keiser v. Topping, 72 Hl. 226 (1874). 

5 Fletcher American Nat’l Bank v. McDermid, supra; People’s Nat’l Bank ». 
Mulholland, 224 Mass. 448, 113 N. E. 365 (1916); Hastings v. Lincoln Trust Co., 
197 Pac. 627 (Wash., 1921). 

6 Thus a boom of logs was validly pledged by agreement with the pledgor and 
pledgee going in person and pointing out the logs involved. Jewett v. Warren, 12 
Mass. 300 (1815). 

7 Van Blarcom v. The Broadway Bank, 9 Bosw. (N. Y.) 532 (1862). 

8 Ladd v. Myers, 87 Pac. 1110 (Cal. App., 1906); Dearborn v. Union Nat’l Bank, 
61 Me. 369 (1873). The ability to pledge goods by the transfer of a negotiable docu- 
ment of title rests upon this basis, — the bailee having agreed in advance to hold 
as agent for such persons as should come within the terms of the receipt, and there 
is a pledge or not according as the alleged pledgee is brought within those terms — 
and therefore put into such dominion as to be the equivalent of possession — or not. 
Whitney v. Tibbits, 17 Wis. 359 (1863) (pledge valid); Hastings v. Lincoln Trust 
Co., supra (pledge invalid). 

® Something less than a formal demand upon him by the owner may also require 
the bailee to protect the rights of the owner against the bailor. See WILLISTON, 
SALES, § 421. 

10 The lower court held that no pledge was created. Blundell-Leigh ». Atten- 
borough, [1921] 1 K. B. 382. The Court of Appeal approVed the law of that decision 
and reversed it solely on the ground that the original delivery to A was intended by 
him and the plaintiff to be a “good delivery for the purpose of creating a pledge, 
whenever that pledge was created.” Blundell-Leigh v. Attenborough, [1921] 3 K. B. 
235, 240. This construction of the contract of bailment had been rejected by the 
lower court. It seems clear, therefore, that it is the character of this delivery and 
not the fact that the defendant held to some extent in A’s behalf which is decisive 
of this point of the case. 
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that the agreement to pledge and the delivery need not be contempo- 
raneous,'! but possession and agreement must at some moment coincide. 
When the delivery succeeds the agreement it does coincide with it, for 
it finds the agreement still in force. This is equally true when delivery 
precedes and the pledgee is in possession at the date of the agreement. 
Here, however, the agreement arose only after the alleged pledgee’s 
possession — the only possible basis for predicating an extension of the 
original delivery into future time — had ceased. Again, the wrongful 
pledge to the defendant was a conversion for which the plaintiff could 
have recovered the full value of the jewels. But from the result of this 
case, it follows that this wrong, after it arises, is, without the knowl- 
edge or assent of the plaintiff, cut down to a mere wrongful dealing 
with the pledgor’s interest therein.” To consider a pledge as created 
where there is so material a departure from the technical requirements, 
and where at the outset and by its creation the rights of the parties 
become so complicated and disputable, is to disregard the necessity for 
that simplicity and certainty which ought, for the sake of all concerned, 
to characterize transactions of pledge." 

But assuming that a pledge was created and that the pledge interest 
in the goods passed to the defendant,“ what were the rights of the par- 
ties after the pledge and debt became thus separated and after the 
further separation by A’s delivery of the plaintiff’s note to C to secure 
advances by the latter? A transfer of the debt and security together 
would plainly have been unimpeachable. And the pledgee can effec- 
tively, though tortiously,'® assign the pledge interest by delivery 





1 A striking illustration of this is Atherton v. Beaman, 264 Fed. 878 (1st Circ., 
1920). A pledge was attempted by the delivery of a warehouse receipt in due form, 
the warehouseman agreeing to hold fifty cars of the pledgor’s lumber under this 
receipt for the pledgee. A larger amount than this was constantly on hand, and no 
specific fifty cars were appropriated to the receipt until two years later. Such later 
appropriation was held to validate the pledge, no rights of third parties having inter- 
vened. Only the intervention of specific liens of third parties could have altered 
the result. Parshall v. Eggert, 54 N. Y. 18 (1873). 

2 This proposition would seem to be correct if the English doctrine is accepted 
that such a dealing with the pledge as does not result in a forfeiture of the pledge 
interest is a tort less than a conversion, actionable in case. There might be more 
question under the view that there is a conversion, but that the amount of the debt 
may be used as a set-off. See note 16, infra. Which theory is correct would be 


* crucially tested in an action against the pledgee for conversion after he has sold the 


pledge to one and then the debt in the form of a negotiable instrument to another 
bona fide purchaser. The defendant there would not be able to use the debt to set 
off. The answer may be that such conduct ought to work a forfeiture of the pledge 
interest. See note 16, infra. 

18 It may be said for the decision that the same result is reached as would be the 
case if the wrongful repledge had occurred after the pledge had been validly created 
and that the time order is immaterial. It is believed that the difficulties mentioned 
in the text and preceding note indicate that the problem is not so easily settled. In 
the latter case there is no eutting down of a full-fledged tort. Further, this is not 
a result to be encouraged. 

14 The court holds that the pledge interest enures to the benefit of the defendant by 
ene. This interesting question will be discussed in a subsequent number of the 

EVIEW. 

15 Waddle v. Owen, 43 Neb. 489, 61 N. W. 731 (1895). 

16 Johnson v. Stear, 15 C. B. (N. 8.) 330 (1863); Halliday v. Holgate, L. R. 3 Ex. 
299 (1868). Reading these two cases together it appears to be the English law that 

















NOTES 321 


without assigning the debt at law.!” By the strange holding as to the 
creation of the pledge, the principal case stood in this situation from 
the very outset. The pledgee had the note, to which, however, the de- 
fendant, having advanced a larger sum upon the security of the jewels, 
was equitably entitled.‘* The defendant had the jewels and, his loan 
to the pledgee remaining unpaid, he was entitled to retain them “until 
the extinguishment of the original obligation.”!® The pledgor could 
not, after notice of the defendant’s interest, destroy that interest by 
payment to the pledgee, A.2® Hence a tender to the defendant of the 
amount due from the plaintiff was a prerequisite to a successful claim 
that the defendant’s retention after demand was a conversion,” or to 
a successful suit to regain possession from him.” On this point, there- 





the pledgee would be held liable in case for the value of the pledgor’s interest, but 
not in trover for the value of bailed chattel. Accord, Post v. Union Nat’l Bank, 
159 Ill. 421, 42 N. E. 976 (1896). See 10 Harv. L. Rev. 65. Some American authority 
reaches a similar result by allowing a suit in trover in which the amount of the debt 
may be set off by the defendant. Feige v. Burt, 118 Mich. 243, 77 N. W. 928 (1898); 
Neiler v. Kelley, 69 Pa. St. 403 (1871). Conversely the conversion is allowed to be 
set up by the defendant in a suit upon the debt. Waring v. Gaskill, 95 Ga. 731, 
22 S. E. 659 (1895); Richardson v. Ashby, 132 Mo. 238, 33 S. W. 806 (1896). . Where 
forms of action are abolished, the same measure of damages is retained and the ques- 
tion of form of suit is eliminated. Revert v. Hesse, 193 Pac. 943 (Cal., 1920); Aulwes 
v. Farmer’s Bank, 182 N. W. 528 (S. Dak., 1921). These cases involve no question 
of tender as the wrongful repledge or sale is itself the cause of action. See Neiler 
v. Kelley, supra; Aulwes v. Farmer’s Bank, supra. They are therefore distinctly 
not in conflict with such cases as Donald v. Suckling, L. R. 1 Q. B. 585 (1866). There 
is no logical inconsistency in holding the repledge a-wrong remediable in some form 
of action and at the same time holding that the pledge interest is not forfeited. But 
seeg Harv. L. REv. 289; id., 540; 27 Harv. L. REv. 393. 

1 'It is suggested that some dealings with the pledged chattel may be so incon- 
sistent with the terms of the pledge as to work a forfeiture of it. Blackburn, J., in 
Donald »v. Suckling, L. R. 1 Q. B. 585, 614-615 (1866). It might be said that where 
the debt is in the form of a negotiable instrument, the separation of it from the pledge 
is such an inconsistent dealing. But see Talty v. Freedman’s Savings & Trust Co., 
93 U.S. 321 (1876). In this case the fact that at one time the note and pledge were 
separated is not even adverted to in the opinion. 

18 Whitney v. Peay, 24 Ark. 22 (1862); Kernohan v. Manss, 53 Ohio St. 118, 
41 N. E. 258 (1895). Cf. Gottlieb v. City of New York, 128 App. Div. 148, 112 N. Y. 
Supp. 545 (1908). See 22 Harv. L. Rev. 308. This result may be considered as 
reached by way of specific reparation for the tort upon the defendant by A in repre- 
senting to him that he owned the jewels and thereby inducing the loan, or as reached 
on the ground that, having purported to transfer more than he had, A could not be 
heard in equity to say that he did not transfer that which alone could make the 
assigned pledge interest in the jewels more than a bare legal right, namely, the debt. 
Both lines of thought probably rest upon the same fundamental conceptions. 

19 Williams v. Ashe, 111 Cal. 180, 186, 43 Pac. 595, 597 (1896). See also cases 
in notes 21, 22, infra. 

20 There are dicta that at law the pledgor, to entitle himself to possession of the 
pledge as against any assignee thereof, need only pay the legal holder the debt. See 
Ratcliff ». Davis, Yelv. 178; Jones, PLEDGES AND COLLATERAL SECURITIES, 2 ed., 
§ 418. If this includes the case where the pledgor has notice of the assignee’s 
interest before such payment, it seems out of line with the spirit of the modern 
authorities and ought to be disregarded in a court administering both law and equity, or 
even in a court of law as a short cut to an equitable result. Cf. Thurston v. Blanchard, 
22 Pick. (Mass.) 18 (1839). 

21 Lewis v. Mott, 36 N. Y. 395 (1867). 

2 Donald »v. Suckling, L. R. 1 Q. B. 585 (1866); Talty v. Freedman’s Savings 
& Trust Co., 93 U. S. 321 (1876); Williams v. Ashe, 111 Cal. 180, 43 Pac. 595 (1896); 
Bradley v. Parks, 83 Ill. 169 (1876). 
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fore, the principal case seems sound unless the delivery of the note to 
C makes some substantial difference. If C became a holder in due 
course, then, to the extent of his interest, the equitable right of the 
defendant to the note would be cut off, and the defendant’s right to 
the security would in equity pass equally as an incident of the debt.¥ 
But if C was not such a holder, then the prior rights of the defendant 
would subsist unimpaired. 

It does not appear which alternative meets the facts of the principal 
case. But either would justify its result, as the part payment of the 
note to C exceeded the amount for which he held the note as security, 
leaving the defendant with a right to the balance due thereon. This 
right he was entitled to protect by retaining the jewels until tender of 
at least that sum. 





INTERSTATE COMPACTS AS A MEANS OF SETTLING DIsPUTES BETWEEN 
STATES. — Three methods have been used in the United States to avoid 
or determine controversies, potential or existing, between states: 
(1) Direct legislation by Congress. (2) A suit by one state, either 
in its political capacity or as parens patrie,' against the other state, 
in the United States Supreme Court. (3) A compact between states 
approved, when necessary, by Congress. 

The first of the methods is narrow in scope, because Congress may 
interfere between states only when its constitutional powers permit it 
to do so.2 Congress has full power over the territories, however, and 
by fixing their boundaries * and jurisdictional limits before they became 
states,* has doubtless anticipated much interstate dissension. 

The second method is more inclusive. Whatever doubt there may 
be as to what constitutes an interstate cause of action, it is undisputed 
that the Constitution ° gave states a remedy for recognized legal wrongs.® 





*3 Kernohan v. Manss, supra, note 18. 


1 Missouri v. Illinois and Sanitary District, 180 U. S. 208 (1901); Kansas v. Colo- 
rado, 185 U. S. 125 (1902); New York v. New Jersey and Sewerage Commissioners, 
U. S. Sup. Ct., Oct. Term, 1920, No. 2, Original. Cf. Georgia v. Tennessee Copper 
Co., 206 U. S. 230 (1907). 

2 Legislation as to navigable interstate waters is the instance most in point. See 
Escanaba Co. v. Chicago, 107 U. S. 678, 682 (1882); United States v. Rio Grande 
Irrigation Co., 174 U. S. 690, 708 (1899). 

§ See, as instances, 33 STAT. AT L. 714 (consent to Arkansas to extend her western 
boundary at the expense of a territory); 26 Srat. AT L. 971, 36 Stat. aT L. 1454 
(confirming and reaffirming the boundary line between the state of Texas and the 
territory of New Mexico). See George C. Lay, “Interstate Controversies,” 54 AM. 
L. REv. 705, 710. 

4 Boundaries and jurisdictional limits are laid down in the enabling acts. It is 
common in such acts to give states concurrent jurisdiction over boundary waters. 
State v. Moyers, 155 Iowa 678, 136 N. W. 896 (1912); State v. George, 60 Minn. 503, 
63 N. W. 100 (1895); Roberts v. Fullerton, 117 Wis. 222, 93 N. W. 1111 (1903). 

§ Art. III, § 2, cl. 1. 

6 In colonial days, disputes between the colonies were settled by the Privy Council. 
See Penn v. Lord Baltimore, 1 Ves. 443 (1750). See 2 Story, COMMENTARIES ON THE 
ConsTITUTION, 5 ed., §§ 1679, 1681. Under the Articles of Confederation, Art. IX, 
there was a provision for the appointment of commissions, with an appeal to Congress, 
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There was hesitation at first, during the framing of the Constitution, as 
to whether Congress, or the Supreme Court, or both, should be the 
tribunal to determine such questions.’ When the Supreme Court was 
finally fixed upon, the provision was warmly supported,* and the court’s 
original jurisdiction over interstate suits of a civil nature was by statute ° 
made exclusive. This function of the court has justly become one of 
the most admired features of the American federal system.!° By this 
means over seventy suits between states have been decided." But this 
method of determining interstate disputes, necessary though it is,” is 
not entirely adequate. It is difficult to secure execution of a judgment 
against a state. This difficulty, however, is inherent in any method 
_ of determining interstate differences, and can be overcome by borrowing 





but of eight proceedings commenced under this procedure, only three cases were actu- 
ally heard, and only one was finally settled. Eleven interstate disputes survived the 
Confederation. See Fowler v. Lindsey, 3 Dall. (U. S.) 411 (1799); Rhode Island 2. 
Massachusetts, 12 Pet. (U. S.) 657 (1838). See Putney, ConstrTuTIoNAL Law, 
§ 62; William C. Coleman, “The State as a Defendant,” 31 Harv. L. REv. 210, 211; 
Carman F. Randolph, “Notes on Suits Between States,” 2 Cot. L. REv. 283. 

7 For the history of this provision in the Constitutional Convention, see Missouri 
v. Illinois, supra, at 219-224; William C. Coleman, supra, 31 Harv. L. REv. 210, 
211-216. 

8 See Hamilton in THE FEDERALIST, No. 80. Some such method must be available, 
since neither war nor diplomatic means is open to the states. 

® See 1789 1 StaT AT L. 80. 

10 In Switzerland the Federal Tribunal has jurisdiction over suits between cantons. 
See Dicey, ConstTITUTION, 7 ed., 522. The High Court of Australia has jurisdiction 
over suits between states, and perhaps a wider range of disputes is made justiciable. 
See 1900 COMMONWEALTH OF AUSTRALIA CONSTITUTION AcT, 63 & 64 VicT., c. 12, 
§§ 75 (iv.), 78; A. I. CtarK, Strupres in AUSTRALIAN CONSTITUTIONAL Law, 1 ed. 
110; W. H. Moore, CoMMONWEALTH OF AUSTRALIA, 1 ed., 267-269. 

11 Most of these are boundary disputes. Others concern extradition, state obli- 
gations, riparian rights in interstate rivers and jurisdiction over interstate oyster 
beds, and public health. The cases are collected in James B. Scott, Jupictat SETTLE- 
MENT OF CONTROVERSIES BETWEEN STATES OF THE AMERICAN UNION, and are fully 
annotated in a separate ANALysis. See an instructive review of this work by George 
C. Lay, “Interstate Controversies,” 54 Am. L. Rev. 705. The cases are listed in the 
Contents to Mr. Scott’s ANALysis. To this list should be added Arkansas ». Missis- 
sippi, 250 U. S. 39 (1919); U.S. Sup. Ct., Oct. Term, 1920, No. 6, Original; Minne- 
sota v.Wisconsin, 252 U. S. 273 (1920); Oklahoma ». Texas, U. S. Sup. Ct., Oct. Term, 
1920, No. 23, Original; New York v. New Jersey and Passaic Valley Sewerage Com- 
missioners, U. S. Sup. Ct., Oct. Term, 1920, No. 2, Original 

12 Tt is necessary where states cannot come to an agreement, where congressional 
assent to an agreement is refused, or where a state disputes the terms of an agreement it 
has made or refuses to performit. See Virginia v. West Virginia, 206 U.S. 290 (1907). 

13 Georgia refused to obey the judgment in Chisholm ». Georgia, 2 Dall. (U. S.) 
419 (1793), and made it a capital offense for anyone to undertake to execute it. The 
potential complications may be appreciated from a consideration of the final phase 
of Virginia v. West Virginia, 246 U.S. 565 (1918). 

Apparently a plaintiff state may be authorized to take possession of disputed 
territory; a defendant state may be ordered to cease doing acts within the state, 
Missouri ». Illinois, supra; Kansas v. Colorado, 185 U. S: 125 (1902); and perform- 
ance of acts by subordinate officials may be compelled by mandamus, or contempt 
proceedings. Money judgments have also been rendered, but until recently the 
difficulties involved were not considered. See United States v. North Carolina, 136 
U. S. 211 (1890). One difficulty is that all the state’s property may be devoted to 
governmental purposes, and the only way of satisfying the judgment will be by appro- 
priation of the state legislature. See George C. Lay, supra, 54 AM. L. REV. 705, 714; 
Carman F. Randolph, supra, 2 Cot. L. REv. 283, 309. 


’ 
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assistance from the executive “ or from Congress.!® Again, though some 
doubt has been felt as to what law will govern,!* precedents are gradually 
being established. But the chief and seemingly insurmountable diffi- 
culty is that not all matters in dispute between states are considered 
as capable of judicial determination.!” Thus a state cannot be com- 
pelled to perform an obligation which, if in question between two nations, 
could be enforced only through the political departments.'® So also 
where the injury to a state is one of which the law usually takes no 
cognizance, the Supreme Court will give no relief.!® 

In view of these defects, agreements between states upon points 
likely to cause friction are desirable. But there are constitutional dif- 


ficulties to be overcome. The Constitution forbids absolutely all _ 


“treaties, alliances or confederations,” and any “‘agreement or compact 
with another State,’ without the consent of Congress.2° These pro- 
visions seemed so naturally desirable” to the framers that they called 
forth little comment, either in the Convention debates or in the Fed- 
eralist essays.” Parallel provisions in the Swiss Constitution * distin- 
guish between political agreements, which are prohibited absolutely, and 
non-political agreements, which, with federal consent, are permitted.™ 





14 But compare Jackson’s attitude after Worcester v. Georgia, 6 Pet. (U. S.) 515 
(1832). See William C. Coleman, supra, 31 Harv. L. Rev. 210, 228. 

16 In Virginia v. West Virginia, supra, the Supreme Court held it had power to 
issue a mandamus to compel West Virginia to pay its debt; but refused to exercise 
that power until Congress was first allowed a chance to coerce West Virginia by 
legislation. West Virginia arranged for payment without further urging. See James 
B. Scott, op. cit., ANALYSIS, 519. 

16 Sees Rhode Island v. Massachusetts, supra, note 6; South Carolina v. Georgia, 
93 U. S. 4 (1876); Missouri »v. Illinois, 200 U. S. 496 (1906). See also 19 Harv. L. 
REv. 606; 21 Harv. L. REv. 132. 

17 There must of course be a real dispute between the states. Rights of a cit- 
izen or a group of citizens masquerading as states’ rights will not be adjudicated. 
New Hampshire »v. Louisiana, 108 U. S. 76 (1883); South Dakota »v. North Caro- 
lina, 192 U. S. 286 (1904). But see Carman F. Randolph, supra, 2 Cox. L. REv. 
283, 292. 

18 In Kentucky v. Dennison, 24 How. (U. S.) 66 (1860), the court refused to order 
a state governor to perform his constitutional duty to return a fugitive. See Holmes 
v. Jennison, 14 Pet. (U. S.) 540, 614 (1840); Wisconsin v. Pelican Ins. Co., 127 U. S. 
265, 288, 289 (1888); South Carolina v. Georgia, 93 U. S. 4 (1876); PATTERson, 
UNITED STATES AND THE STATES UNDER THE CONSTITUTION, 2 ed., § 96. Compare 
the broad conception of Hamilton as to the probable scope of the Supreme Court’s 
jurisdiction. Tue Feprerauist, No. 80. And compare the powers given to the High 
Court of Australia, note 10, supra. 

19 ‘. Louisiana v. Texas, 176 U. S. 1 (1900); Kansas v. Colorado, 206 U. S. 46 
(1907). 

20 Art. I, § 10, cl. 1 and 3. 

*t See Marshall, C. J., in Barron »v. Baltimore, 7 Pet. (U. S.) 243, 248 (1833); 
1 Bryce, AMERICAN COMMONWEALTH, 2 ed., 375. The “confederation” clause was 
of course one decisive reason against the legality of the Southern Confederacy. See 
PATTERSON, op. cit., § 85. 

2 See Madison in Tae FEDERALIST, No. 44. 

23 Art. 7. 

% The Swiss cantons had been truly sovereign states, and had even been in the 
habit of negotiating independently with foreign countries. But after the Sonderbund 
of 1847, the cantons were willing to resign their rights, to prevent the recurrence of 
such a menacing confederation. See W. A. B. Coolidge, “Switzerland; History,” 
EncycLopp1A BRITANNICA, 11 ed.; Dicey, op. cit., 527. In America, although 
the states were jealous of each other and of the federal power, and although no such 
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The United States Constitution makes no such explicit distinction.” 
But it does recognize different degrees of prohibitions. Thus treaties, 
alliances, or confederations are absolutely prohibited.2* On ,the other 
hand, though in no case is Congressional assent expressly dispensed 
with,?”? state decisions and unchallenged federal dicta do sanction 
compacts unapproved by Congress if the political condition of no 
state is affected thereby.”* Intermediate are those compacts where the 
assent of Congress is required. This assent may be permissive or rati- 
fying, express or implied.*® The adoption by Congress of proceedings 
taken under the compact is the typical instance of implied ratification.*° 
Both permission and ratification are combined in a recent federal 
statute,*! which approves an agreement between Minnesota and South 
Dakota as to criminal jurisdiction over boundary waters, and consents 
in advance to a similar compact between the states of North and South: 
Dakota, Minnesota, Wisconsin, lowa,and Nebraska. Such a statute is 
to be commended. Compacts between states, approved by Congress, 
offer a solution to interstate disputes hitherto considered unapproach- 





impelling historical example was before them, yet they had never been truly sovereign 
as colonies, and it is not surprising that they made little objection to this limitation 
on their powers. Indeed, it would have been surprising if they had permitted states 
by compacts to enlarge their powers at the expense of the rest of the states. See 
1 Story, op. cit., § 244; CooLEy, CoNsTITUTIONAL LiwiTaTions, 7 ed., 8. 

25 The Articles of Confederation had distinguished dealings with foreign nations 
(absolutely prohibited) and with other states (permissible with the assent of Congress). 
Art. VI. See 2 Story, op. cit., § 1402. 

26 The framers were familiar with the New England Confederacy of 1643, the 
Temporary Congress of 1690, and the Plan of Union of 1754, and especially, of course, 
with the successful united action of the colonies against Great Britain in fighting 
the Revolution. See CooLry, op. cit., 7 ed., 7; EGERTON, FEDERATIONS AND UNIONS 
WITHIN THE BritisH Empire, 8, 14. 

27 Since the Constitution forbids “treaties, alliances or confederations’? between 
states at all times, and then goes on to refer to “agreement or compact,” Story con- 
cluded that the latter words must have been used in a very broad sense to include 
any sort of arrangement between states, even as to local administrative matters, 
and that no agreement would ever be good without Congressional consent. See 
2 Story, op. cit., § 1403; Andrew A. Bruce, “Compacts and Agreements of States,” 
2 Minn. L. REV. 500, 514. 

28 Mackay v. R. R. Co., 82 Conn. 73, 72 Atl. 583 (1909); Hendricks ». Common- 
wealth, 75 Va. 934 (1882). See Virginia v. Tennessee, 148 U. S. 503, 518 (1893); 
Wharton »v. Wise, 153 U.S. 155, 167-170 (1893). See Andrew A. Bruce, supra, 2 MINN. 
L. REv. 500. Chief Justice Bruce approves the distinction but suggests that non- 
political compacts are voidable by Congress. See also 1 WiLLouGHBy, ConsTITU- 
TIONAL Law, § 112; PUTNEY, of. cit., § 101. 

9 Poole v. Fleeger, 11 Pet. (U. S.) 185 (1837); Central R. R. Co. v. Jersey City, 
209 U. S. 473 (1908). 

8 See State v. Cunningham, 102 Miss. 237, 59 So. 76 (1912); Russell ». American 
Ass’n, 139 Tenn. 124, 201 S. W. 151 (1918). Approval may be inferred from admis- 
sion as a state under the terms of a compact. Green v. Biddle, 8 Wheat. (U. S.) 1 
— ; Virginia v. West Virginia, 11 Wall. (U.S.) 39 (1870). See 2 Story, op. cit., 

1405. 

31 Resolution of Mar. 4, 1921, No. 68. See 1921 Fep. Stat. ANN., Nos. 26-27, 
p. 67. Seventeen statutes have been passed confirming existing compacts between 
states; seven approving in advance prospective compacts. The statute most closely 
resembling that under discussion is 36 Stat. aT L. 882, by which approval was given 
to a prospective agreement by Wisconsin, Illinois, Indiana, and Michigan as to their 
criminal jurisdiction on Lake Michigan. See the statutes listed by Andrew A. Bruce 
supra, 2 Minn. L. REv. 500. 
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able, and afford a remedy less troublesome to the court * and more 
satisfactory to the parties* than recourse to the Supreme Court. 





TAXATION OF THE EXERCISE OF TESTAMENTARY POWERS OF APPOINT- 
MENT. — An increasing amount of litigation is demonstrating the impor- 
tance of determining when a state may tax the execution of testamentary 
powers of appointment. According to accepted theories of what con- 
stitutes due process, such a tax will be unconstitutional unless the state 
by its law contributes as a guid pro quo some benefit or privilege toward 
accomplishing the succession.! It seems clear that the state wherein the 
property, either real or personal, is located may always impose such a 
tax, for its law actually permits the appointee to take. In the case of 
personalty, wherever it may be, the state of the donor ? likewise has an 
unfailing ground for taxation in that its law will determine the validity 





® Questions as to expropriation of lands in another state, impossible by ordinary 
eminent domain proceedings, might be settled by this means. See Charles N. Gregory, 
“Expropriation by International Arbitration,” 21 Harv. L. Rev. 23; Carman F, 
Randolph, supra, 2 Cot. L. REv. 364, 378. Cf. Virginia v. Tennessee, 148 U. S. 503, 
518 (1893). So as to the question of how much water a state may divert from an 
interstate river, raised by Kansas v. Colorado, 185 U. S. 125 (1902); 206 U. S. 46 
(1907). See a similar situation discussed in George B. French and Jeremiah Smith, 
“Power of a State to Divert an Interstate River,” 8 Harv. L. REv. 138. 

% The Supreme Court urges that interstate compacts be employed as far as possi- 
ble. See Washington ». Oregon, 214 U. S. 205, 217, 218 (1909); Minnesota v. Wis- 
consin, 252 U. S. 273, 283 (1920). 

% Litigation between states is often protracted, and by a compact the expense 
and delay of a lawsuit may be avoided, but the difficulty of enforcement still remains. 
There is no reason to suppose at the present time that a state would be any more 
ready to heed the terms of its own compact than the decree of the United States 
Supreme Court. 


1 The general principles governing a state’s right to tax, as distinguished from its 
power to do so, under the 14th Amendment, were well defined by the Supreme Court 
in Union Refrigerator Transit Co. ». Kentucky, 199 U. S. 194, 202 (1905). Cf. Matter 
of Cummings, 63 N. Y. Misc. 621, 118 N. Y. Supp. 684 (1909); State v. Brim., 4 Jones 
Eq. (N. C.) 300 (1858). See C. E. Carpenter, “Jurisdiction over Debts,” 31 Harv. 
L. REV. 905, 919 e¢ seq. 

2 It is well settled that the state of domicil may tax the succession to a resident’s 
foreign personalty. Matter of Swift, 137 N. Y. 77, 32 N. E. 1096 (1893); Frothingham 
v. Shaw, 175 Mass. 59, 55 N. E. 623 (1899). Whether there is actual jurisdiction for 
such a tax is open to question. See C. E. Carpenter, supra, at 921. The fact that the 
rules of succession furnished by the state of the testator do in reality fix the rights of 
the beneficiaries may be sufficient. Dammert ». Osborn, 141 N. Y. 564, 35 N. E. 
1088 (1894). See J. H. Beale, “Jurisdiction to Tax,” 32 Harv. L. Rev. 587, 629. 
If so, then the same reasoning should justify an inheritance tax by the state of the 
donor, to be collected at the execution of the power by will. But where the state in 
which chattels subject to appointment are found provides by statute that tangible 
property of a foreign decedent shall pass according to domestic law, another state 
could not tax on the basis of residence of the donor. See 1874 ILL. REV. Stat., c. 39, 
§ 1. When the donor is a resident, but the donee and the appointed property both 
foreign, the state of the donor, though competent to tax the transfer, would not do so 
under a statute like that of New York, infra, n. 9, which includes only such appoint- 
ments as would be taxable if the property belonged absolutely to the donee. Cf. 
Matter of Fearing, 200 N. Y. 340, 93 N. E.956 (1911). If, however, any of the property 
is within the state, the transfer falls to that extent under the statute. Matter of 
Kissel, 65 Misc. 443, 121 N. Y. Supp. 1088 (1909). 
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of the exercise of the power.’ This follows from the common-law theory 
that the instrument by which the appointor executes the power takes 
effect not as a distribution of his own property but as a completion of 
the original settlement * under which the appointee is held to take. A 
third and more difficult situation arises when the state of the donee 
desires to tax the exercise of the power. If the donor was also a resident, 
or the property within the state, it can plainly do so, upon the theories 
already mentioned.® If not, may the appointees contend that the transfer 
is wholly independent of the law of the donee, and that therefore an 
attempt by his state to tax it would deprive them of property without 
due process? ® A recent New York case has so held.’ Here, the will 
of the resident donee was not probated at his domicil but only in the 
state where the property was; this fact, however, should have been 
immaterial.*® 

There are two lines of reasoning upon which the court might have 
upheld the New York statute ® exacting the tax. In the first place, 
the state of the donee cannot be considered arbitrary or unreasonable 
in regarding him as possessing important attributes of ownership, as 
using them to raise up an estate in the beneficiaries,’® and as thereby 





§ Harlow v. Duryea, 42 R. I. 234, 107 Atl. 98 (1919); Prince de Bearn v. Winans, 
111 Md. 434, 74 Atl. 626 (1909). See also cases at the end of note 4, infra. 

* Duke of Marlborough ». Lord Godolphin, 2 Vesey 61, 77 (1750); Doolittle ». 
Lewis, 7 Johns. Ch. (N. Y.) 45, 48. See Lirr., § 169; Co. Lirr., 113, a. ‘The classical 
statement of this rule in the U.S. is by Chancellor Kent in 4 Kent, CoMMENTARIES, 
338. It has been firmly established by leading cases in various states. Sewall v. 
Wilmer, 132 Mass. 131 (1882); Lane v. Lane, 4 Pennewill (Del.) 368, 55 Atl. 184 (1903); 
Bingham’s Appeal, 64 Pa. St. 345 (1870). See 2 SucDEN, PowERs, 3 ed., 19. 

5 To avoid double taxation, it must at the donor’s death have levied only on the 
immediate estate given to the donee, leaving the possible limitations by appointment 
to be assessed when they happen. States which tax future interests dependent upon 
contingencies, at the decedent’s death, would tax remainders in default of appoint- 
ment at the same time as the life estate passing to the donee. New York, however, 
has construed its statute (1909 N. Y. Laws, c. 62, § 230; Consot. Laws, c. 60, Art. 
10) as not including such remainders if the power is general. Matter of Howe, 86 
App. Div. 286, 83 N. Y. Supp. 825, affirmed on opinion below, 176 N. Y. 570, 68 
N. E. 1118 (1903). But see Matter of Burgess, 204 N. Y. 265, 97 N. E. 591 (1912). 
See also 19 Harv. L. REv. 121. 

6 The authorities are conflicting. See, as opposed to such a tax, Walker v. Treasurer 
& Receiver General, 221 Mass. 600, 109 N. E. 647 (1915). Contra, State ex rel. Smith 
v. Probate Court, 124 Minn. 508, 145 N. W. 390 (1914); Matter of Frazier, 188 N. Y. 
Supp. 189 (Sur., 1921). This case, and Matter of Seaman, 187 N. Y. Supp. 254 (Sur., 
1921) must now be considered overruled in New York by Matter of Canda, infra, 
n. 7, although the latter attempts to distinguish them. 

7 Matter of Canda, 189 N. Y. Supp. 917 (App. Div.) (1921). For the facts of this 
case, see RECENT CASES, infra, p. 348. 

8 See, infra, note 19. 

® See 1909 N. Y. Laws, c. 62, § 220 (6); Consot. Laws, c. 60, Art. ro. For the New 
York Law as to powers, see 1909 N. Y. Laws, c. 52, §§ 130-182; Consot. Laws, 
c. 50, Art. 5. 

10 Cases such as Matter of Harbeck, 161 N. Y. 211, 55 N. E. 850 (1900), and Em- 
mons v. Shaw, 171 Mass. 410, 50 N. E. 1033 (1898), show the rigor with which the 
common-law theory as stated by Chancellor Kent (see supra, note 4) has been applied. 
Contrast the language of these cases with Matter of Delano, 176 N. Y. 486, 493, 
68 N. E. 871, 873 (1903) (affirmed sub nom. Chanler v. Kelsey, 205 U. S. 466 (1906). 
See ibid., 474) and with State ex rel. Smith v. Probate Court, 124 Minn. 508, 511, 
145 N. W. 390, 392 (1914). The surprising case of Im re Pryce, [1911] 2 Ch. 286, in 
principle, goes further than contended for in the text. An English testatrix, domiciled 
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subjecting that process to taxation at his domicil just as if he had willed 
the property as absolute owner. Some of the very cases which established 
the common-law theory that the conveyance was simply from donor to 
appointee recognized this theory as a fiction, applied by the law only 
to reach certain desired results." The increasing number of statutes,” 
purporting to include every testamentary transfer which would have 
been taxable had the property belonged absolutely to the donee, shows 
a disposition to override the fiction. This is a tendency which can 
readily be justified on principle and by analogy. A life-tenant, with 
a general power to appoint by will, certainly possesses two of the val- 
uable incidents embraced under the compendious term ownership, viz. : 
security in present enjoyment, and the capacity to create by will an 
absolute estate in any person of his choice — a power upon which he 
doubtless could realize by contract. Moreover, since the end of the 
seventeenth century, equity has insisted that upon execution of the 
power the appointed property becomes assets in the hands of the ap- 
pointor’s executor, available to his creditors.“ Furthermore, in testing 
the limitations which he then creates, the Rule against Perpetuities 
is by some courts applied not from the inception of the power but from 
the time of its exercise.* Notwithstanding these considerations,” courts 
influenced by recent cases of controlling authority which deny that the 
property passes as part of the personalty of the donee,!* would prob- 





in Holland, exercised by will a testamentary power of appointment over funds in 
England, the power being derived from an English will. Her surviving parent was 
held entitled to a legitime, by Dutch law, in one eighth of the property, it having 
become by exercise of the power a part of the estate of the testatrix. 

4 In Bartlett v. Ramsden, 1 Keb. 570 (1665), the rule that the appointees were in 
by the original deed was characterized as only fictio juris, “‘for they were not in with- 
out the will (i. e. of the donee) and therefore that was the principal part of the title.” 
See Duke of, Marlborough v. Lord Godolphin, supra, note 4, at p. 75. See also Hole »v. 
Escott, 4 Myl. & Cr. 187, 193 (1838); Rous v. Jackson, 29 Ch. Div. 521, 526 (1885); 
Jackson v. Davenport, 20 Johns. (N. Y.) 537, 551 (1822). 

2 See 1917 CAL. STAT., c. 589, § 2 (6); 1911 Munn. Laws, c. 372, § 1 (5); 1913 GEN. 
Stat oF Minn., § 2271; 1909 Mass. Stat., c. 527, § 8; 40 Stat. AT L., c. 18, § 402, 
p. 1097. For the N. Y. statute, see note 9, supra. 

18 Thompson v. Towne, 2 Vern. 319 (1694); Johnson v. Cushing, 15 N. H. 208 
(1844); Clapp v. Ingraham, 126 Mass. 200 (1879). Contra, Balls v. Dampman, 69 
Md. 390, 16 Atl. 16 (1888). See 2 SucpEN, Powers, 6 ed., c. 8, § 3 (7). This general 
ground was considered insufficient to make the appointed property assets of the 
donee within the meaning of the inheritance tax of his state, in Commonwealth ». 
Duffield, 12 Pa. St. 277 (1849). 

4 This is the settled rule in England, as to general powers to appoint both by deed 
or will, and by will only. Rous v. Jackson, 29 Ch. Div. 521 (1885); In re Flower, 55 
L. J. Ch. (N. s.) 200 (1885). But in the United States, the great weight of authority 
places the terminus a quo at the creation of the power, if to appoint by will. Boyd’s 
Estate, 199 Pa. 487, 49 Atl. 297 (1901); Minot v. Paine, 230 Mass. 514, 120 N. E. 167 
(1918). The authority of Mr. Gray (see Gray, RULE AGAINST PERPETUITIES, 3 ed., 
§ 526 et seg.) has doubtless influenced the American cases. His position has been 
ably attacked in a classical controversy. See Kales, ‘General Powers and the Rule 
against Perpetuities,” 26 Harv. L. Rev. 64; Thorndike, ‘General Powers and Perpet- 
tuities,” 27 Harv. L. Rev. 705. See also Foulke, “Powers and Perpetuities,” 16 
Cot. L. REv. 627, 647. 

18 There are other instances in the books where the conveyance is regarded as from 
the donee. Thus, an appointee may sue the donee on a covenant for quiet enjoyment 
in the appointing instrument. Hurd ». Fletcher, Dougl. 43 (1778). See 2 SUGDEN, 
POWERS, 3 ed., 10. 

16 O’Grady v. Wilmot, [1916] 2 A. C. 231; United States v. Field, 41 Sup. Ct. 256 
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ag hesitate to adopt this argument to sustain the constitutionality of 
the tax. 

A second ground of support was overlooked by the court in failing 
to draw a distinction between the proper exercise of the power by the 
terms of the appointing instrument — admittedly to be settled by the 
law of the donor — and the validity of that instrument as a will. Before 
a court having jurisdiction over the property construes the instrument 
executed by the donee, it must decide whether the writing meets the 
first essential required by the donor for the exercise of the power, 7. ¢., 
whether it is in fact the donee’s will. Certainly, in the case of per- 
sonalty,!” this preliminary question should be determined by reference 
to the law of the donee’s domicil.'® Unless the donor expressly stipu- 
lates otherwise, it cannot reasonably be supposed that he desires 
formalities different from those required to pass the donee’s own per- 
sonalty. Nor does policy demand a departure from the usual test of 
validity, the law of the domicil. Nothing could be more inconvenient 





(1921). Both, however, are cases of statutory construction. The latter case, arising 
under 39 Stat. AT L. 756, 777, as amended by 39 Stat. aT L. 1000, 1002, reversed a 
ruling of the U. S. Treasury Department (1919 REGULATIONS, TREAS. DEPT. 37, 
Art. 30) to the effect that property passing under the execution of a general testamen- 
tary power constituted part of the gross estate of the appointor. 

17 This is the general law with respect to personalty. Cross v. U. S. Trust Co., 
131 N. Y. 330, 30 N. E. 125 (1892); Jones v. Habersham, 107 U. S. 174 (1882). See 
Story, ConF.ict or Laws, 6 ed., § 380. 

18 It is difficult to determine the precise condition of the law on this point. In 
England, Tatnall v. Hankey, 2 Moore P. C. 342 (1838), simply decided that no court 
would pass upon the question of the execution of a testamentary power until the 
Probate Court had admitted the instrument as a will. The case has been widely 
cited for its dicta without noting the significance of its holding. Answering the ques- 
tion left open in Tatnall ». Hankey, D’Huart v. Harkness, 34 Beav. 324 (1865), which 
was decided before Lord Kingsdown’s Act (24 & 25 Vict., c. 114) took effect, held that 
a will valid at the foreign domicil of the donee, though not conforming to the law of 
the donor, was sufficient. It was followed in In re Price, [1900] 1 Ch. 442. This 
sound doctrine cannot be considered as overruled by cases such as In re Kirwan’s Trusts, 
25 Ch. Div. 373 (1883), since these rest upon Lord Kingsdown’s Act. Nor by In re 
D’Este’s Settlement Trusts, [1903] 1 Ch. 898, nor Jn re Scholefield, [1905] 2 Ch. 408, 
for the language of the wills there did not amount to an exercise of the power. In 
Murphy ». Deichler, [1909] A. C. 446, the House of Lords decided briefly and without 
citing authorities that a will invalid at the domicil of the donee, but executed according 
to English formalities, was a good exercise of an English power of appointment. This 
would seem to follow a statement of In re Price, supra, at 452, that the usual test of 
validity, by the lex domicilii testatoris is subject to exception where the will shows 
on its face that it was made with reference to the law of some other country than that 
of the testator. 

In the United States the most direct decision on testamentary validity as distin- 
guished from specific exercise of the power is a most unfortunate one. Blount 2. 
Walker, 28 S. C. 545, 6 S. E. 558 (1888), held that a will, good at the domicil of the 
donee, was not “ duly executed ” within the meaning of the donor, unless valid by the 
law of his state. Part of the property, however, was realty in the state of the donor, 
and there was a strong dissent. Chief Justice Gray in Sewall v. Wilmer, 132 Mass. 
131, 135, Says, obiter, that a will executed according to the requirements of either 
state should be valid. Cf. Ward v. Stanard, 82 App. Div. 386, 81 N. Y. Supp. 906 
(1903). See also Hollister v. Hollister, 85 Oreg. 316, 320, 166 Pac. 940, 941 (1917); 
Matter of N. Y. Life Ins. & Trust Co., 139 N. Y. Supp. 695, 711 (Sur., 1913). 

It has been argued that even on the common-law theory as to the effect of appoint- 
ment, both the validity of ‘the will and its specific execution of the power should be 
determined by the law of the donee. See 19 Harv. L. Rev. 122. This cannot be 
sustained on authority. 
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than to require a testator to ascertain and comply with the varying 
statutory requirements of every state where personalty subject to his 
disposal may happen to be. 

If in the principal case the state of the donor recognized the appoint- 
ing instrument as a will because valid as such at the testator’s domi- 
cil,!® then the law of the latter did contribute something toward effecting 
the transfer, and without departing at all from the common-law theory, 
a tax at the domicil could have been justified. 





Tue Ricut iv Rem 1n ApmrrALty. — Attention has been called 
recently in The Pesaro’ to the conflict between the American and Eng- 
lish views as to the nature of the right im rem in admiralty. In our 
courts, Mr. Justice Story in The Malek Adhel,? echoing the words of 
Chief Justice Marshall in an earlier case,* unequivocally adopts the doc- 
trine that the action is against the ship itself, not the owner, — the 
strict in rem theory. The language of these cases has been closely 
adhered to. The English courts have wavered,’ but now hold that the 
right against the ship is merely in the nature of a foreign attachment, 
a proceeding quasi in rem.® 

The theories of both courts find explanation in history. The American 
doctrine rests on an animistic theory, prevalent in the early stages of 
legal systems, which endowed an offending instrument with human 
qualities and fixed the instrument itself with responsibility for the 
injury.’ It is not surprising that this doctrine persisted in admiralty, 
as, popularly, personification applies par excellence to a ship. The 
origin of the English doctrine is more obscure. It probably developed 





19 Tt may be fairly inferred from the opinion that if the will of the donee had first 
been probated in New York, the tax would have been upheld. But this can only be 
upon the ground that Massachusetts recognizes the instrument as a will because 
probated at the domicil. Where such probate is lacking, would not Massachusetts, 
to be consistent, test the factwm of will by the lex domicilii, and thus in either case 
afford New York a basis for taxation? 


1 Dist. Ct.S. D. N. Y., Oct. 1, 1921. Here it was held that a libel in rem could be 
maintained against a ship in the commercial service of the Italian Government. For 
the facts of this case see RECENT CASES, infra, p. 337. 

2 2 How. (U. S.) 210, 234 (1844). 

8 The Little Charles, 1 Brock. 347, 354 (1818). ‘: 

4 The China, 7 Wall. (U.S.) 53 (1868); The John G. Stevens, 170 U. S. 113 (1897); 
The Barnstable, 181 U. S. 464 (1901). 

5 See the conflicting decisions of Dr. Lushington in The Ticonderoga, Sw. 215 
(1857), and The Druid, 1 W. Rob. 301 (1842). 

6 The Dictator, [1892] P. 304; The Dupleix, [1912] P. 8; The Parlement Belge, 
5 P. D. 197 (1879); The Castlegate, [1893] A. C. 38; The Porto Alexandre, [1920] P. 30. 
See Mayers, ApMIRALTY LAW AND PRACTICE IN CANADA, pp. 6-23. 

mi 7 See Hotmes, Tae Common Law, Chap. I, for a complete exposition of this 
eory. 

8 Many of the old books express this idea. See 1 BLACK Book oF THE ADMI- 
RALTY, 242; Clay v. Snelgrave, 1 Ld. Raym. 576 (1700); PARDESsus, Droit ComM., 
n. 961; 3 Brack, Book OF THE ADMIRALTY, 103, 243, 345; Mors v. Slew, 3 Keb. 
112, 114 (1673). 
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through the creeping in of common-law ideas during the long eclipse 
of the admiralty by the common-law judges. 

Analytically a right im rem is not a right in a thing, but the sum of 
all the rights im personam in respect to that thing.’® It is the correlative 
of the duties of others not to touch that thing. When the whole or 
nearly the whole world” is under such a duty, the sum of all the duties 
creates a right in rem. The courts of the jurisdiction which have power 
over the res may create such a composite of duties, adjusting the rela- 
tions of everyone to the res according to their law. The English courts 
in effect adopt this theory, and determine the rights of all the world 
in the ship with the owner as well as the injured party in mind. The 
American courts, however, influenced by the conception that the ship 
is the wrongdoer, have naturally gone much further in cutting off the 
owner’s rights in favor of an injured party. They have allowed the 
latter redress from the ship irrespective of demise,'* compulsory pilot- 
age,“ or piracy of the crew." Inso holding they have frequently 
repeated the statement that the vessel itself is responsible. 

But they have not followed the principle to its logical limits. It 
. involves holding that the ship is the limit as well as the source of lia- 
bility, but an action im personam against the owner may be brought. s 
Again in actions against vessels owned by foreign sovereigns, the courts 
have consistently considered the question of sovereign immunity, ad 
though if the ship itself were the defendant that immunity would clearly 
not extend to it. Thus, in cases where the application of the doctrine 
would produce a particularly undesirable result, it is abandoned. 

This judicial opportunism is unfortunate. A recognition and appli- 
cation of the true theory of a right in rem is desirable, since it would in 





® See Mayers, ApmMrrALTy LAW AND PRACTICE IN CANADA, p. 21, pointing out 
that in The Dictator, supra, at p. 311, the im personam theory was advanced on 
the authority of CLERKE, Praxis CurIAE ADMIRALITATIS, written in 1679, the 
darkest part of the admiralty eclipse. As, however, the struggle was primarily over 
jurisdiction, the substantive law may not have been affected. 

10 See Holmes, J., in Tyler v. The Court of Registration, 175 Mass. 71, 76, 55 
N. E. 812, 814 (1900). 

1 See W. N. Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial 
Reasoning,” 26 YALE L. J. 710. 

The possessor of a right im rem has usually other powers, privileges, and immuni- 
ties with respect to the res in question; ¢.g., the owner of a res has (usually) the 
privilege of using it, the power of alienating it, and an immunity from any other person’s 
exercising a power with respect to it. See W.N. Hohfeld, supra, at p. 746. 

22 The example given by Hohfeld, that though A is said to have a right im rem in 
Blackacre, yet B and C may have easements over it, shows that a right may be in 
rem and yet not bind the whole world. 

13 The Barnstable, n. 4, supra. 

14 The China, n. 4, supra. 

15 The Malek Adhel, n. 2, supra. 

16 Stevens v. Sandwich, 23 Fed. Cas. no. 13, 409 (D. Md., 1801). See Admiralty 
Rules, 254 U. S. 679 (1921). Congress has by statute, no doubt influenced by histor- 

ical as well as economic considerations, limited the liability of an owner not personally 
at fault to the value of the ship. 9 Sra. at L. 635 (1851). Boy was apparently 
the rule of the early maritime law. See the learned opinion of Judge Ware in The 
Rebecca, 20 Fed. Cas. no. 11, 619 (D. Me., 1831), and also Norwich Co. ». Wright, 
13 Wall. (U. S.) 104 (1871). 

17 See The Schooner Exchange, 7 Cranch (U. S.) 116 (1811). See also the discussion 
in The Pesaro, note 1, supra. 
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all cases lead to a consideration of the interests of all persons involved. 
Before the transaction, whether it be furnishing supplies to, or a tort 
committed by the ship, the owner has, as one of that compound of 
rights im personam constituting a right im rem, a right that the present 
plaintiff shall not touch the ship. After the transaction, the situation 
may be reversed and the plaintiff given the right im rem, including a 
right that the owner himself shall not touch the ship until the plaintiff’s 
claim be satisfied from it. Whether the transaction should produce 
this shifting of rights is ultimately a question of political and economic 
policy.'® The interests of all parties must be considered and regulated 
in view of the peculiar circumstances of maritime affairs. The courts 
of the United States, it is submitted, should follow the English courts 
and develop on such bases reasoned principles of decision, rather than 
gloss over the real difficulties involved by the application of a chimeri- 
cal rule based on an historical misconception. 





VALIDITY OF A LABOR UNION By-LAw INVOLVING EXPULSION FOR © 


PETITIONING THE LEGISLATURE. —The long struggle of labor unions for 
a place in our legal scheme of things has been generally successful. No 
longer is their very existence attacked as a criminal conspiracy or a com- 
bination in restraint of trade. They are acknowledged as a desirable, or 
at least a necessary, feature of modern industry. The chief factor in the 
winning of such recognition, especially through legislative enactment, 
has been the force of collective action. A recent Pennsylvania decision,' 
which seriously impairs the unions’ power to maintain their external 
unanimity in spite of internal differences, is therefore especially signifi- 
cant. A by-law of a local union of the Brotherhood of Railroad Train- 
men provided that any member using his influence against the union’s 
legislative representative should be expelled.2 A member signed a 
petition to the state legislature asking a reconsideration of the Full 
Crew Law.’ This action was admitted to come within the by-law and 
the member was expelled therefor. The court ordered him to be re- 





18 Support for the American cases may be found in such considerations of economic 
policy. In contract cases perhaps few would deal with a ship if no lien could be ob- 
tained on her and the only right allowed were one against a foreign owner. The 
tort cases may be supported on the idea of a risk of the business. But these considera- 
tions are not conclusive and the arguments for and against it deserve more consideration 
than has been given them in our courts. An interesting analogy is to be noted in some 
states where statutes have been passed giving a lien on an automobile causing an in- 
jury, even when driven by one other than the owner or his agent. See 1905 LAws 
or TENN., c. 173, § 5; 1912 Acts or S. CAR., p. 737. 


1 Spayd v. Ringing Rock Lodge, etc., 113 Atl. 70 (Pa. 1921). For a statement of 
the facts of this case, see RECENT CASES, infra, p. 348. 

2 “ Any member of the brotherhood using his influence to defeat any action taken 
by the national legislative representative or any action regularly taken by the leg- 
islative representatives in meeting assembled, or of legislative boards under their 
proper authorities, shall, upon conviction thereof be expelled.” 

8 rorr Pa. P. L., 1053; Pa. Stat., §§ 18655-18663. See Pennsylvania, etc. Co. ». 
Ewing, 241 Pa. St. 581, 88 Atl. 775 (1913). 
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instated,* on the ground that the by-law was void as a breach of the 
constitutional guarantee of the right to petition the legislature.® 

The general power of labor unions to adopt by-laws for internal 
discipline is unquestioned.® Penalties for violations of union rules as 
to strikes,’ wages,* open shops,® and unfair employers,’® all of which 
rules are for the purpose of making the union’s action unanimous and 
thereby effective, are imposed continually. The distinguishing point of 
the Pennsylvania case was that the act there penalized was the exercise 
of a constitutional privilege. 

An agreement not to exercise a constitutional privilege does not 
deprive the promisor of that privilege," but the law may or may not 
allow a penalty ” for breach of the contract.% Thus a contract of arbi- 
tration, though ineffective to deprive the parties of their legal remedies, 
may give a right to damages on its breach.“ So an agreement by a 
foreign corporation not to remove a suit to a federal court is ineffective 
for that end, but its license to do business may be revoked if it does 
so.!® If, however, it is engaged in interstate commerce it may not be 





* Reinstatement is the proper remedy if the expulsion was not according to lawful 
rules of the association. Weiss v. Musical, etc. Union, 189 Pa. St. 446, 42 Atl. 118 
(1899); Fritz v. Knaub, 57 Misc. 405, 103 N. Y. Supp. 1003 (1907), aff’d, 124 App. 
Div. 915, 108 N. Y. Supp. 1133 (1908). 

5 The court found some Pennsylvania authority to the effect that any unreasonable 
by-law of a voluntary association may be disregarded by the courts. Lynn »v. Free- 
mansburg, etc. Ass’n, 117 Pa. St. 1, 11 Atl. 537 (1887); Hibernia, etc. Co. ». Comm., 
93 Pa. St. 264 (1880). Such a doctrine finds little support in the authorities. See 
Weatherly v. Medical Society, 76 Ala. 567 (1884); Levy v. Magnolia Lodge, 110 Cal. 
297, 42 Pac. 887 (1895). And in view of the complete lack of predicability under 
such a rule, sound principle is opposed to it. The court said it might rest the case 
on this ground alone. 

6 Wabash, etc. Co. v. Hannahan, 121 Fed. 563 (E. D. Mo., 1903); Jetton-Dekle 
Lumber Co. v. Mather, 53 Fla. 969, 43 So. 590 (1907). See notes 7-10 infra. 

7 Mayer v. Journeyman, etc. Ass’n, 47 N. J. Eq. 519, 20 Atl. 492 (1890); Jetton- 
Dekle Lumber Co. v. Mather, supra. . 

8 Master, etc. Ass’n v. Walsh, 2 Daly (N. Y.) 1 (1867); Longshore, etc. Co. 2. 
Howell, 26 Ore. 527, 38 Pac. 547 (1894). 

® Gray v. Building Trades Council, 91 Minn. 171, 97 N. W. 663 (1903); Mayer 
v, Journeyman, etc. Ass’n, supra. 

10 Burns v. Bricklayers, etc. Union, 27 Abb. N.C. 20, 14 N. Y. Supp. 361 (1891); 
Longshore, etc. Co. v. Howell, supra. , 

4 Nashua River Paper Co. ». Hammermill Paper Co., 223 Mass. 8, 111 N. E. 
678 (1916). 

2 The usual penalty is of course damages. In the principal case expulsion may 
fairly be said to be an agreed substitute for damages, something in the nature of 
liquidated damages, if the by-law be construed as a promise not to petition the legis- 
lature. See note 15, infra. 

13 Similarly waiver of a constitutional right may or may not be allowed. An 
example is the right to trial by jury, which may be waived in civil cases, Henderson’s 
Distilled Spirits, 14 Wall. (U. S.) 44 (1871); Palmer v. Lavers, 218 Mass. 286, 105 
N. E. 1000 (1914), but probably not in criminal cases, Hill ». People, 16 Mich. 351 
(1868); Dickinson v. United States, 159 Fed. 801 (1st Circ., 1908). 

14 Call v. Hagar, 69 Me. 521 (1879); Pond v. Harris, 113 Mass. 114 (1873). 

18 Doyle v. Continental Ins. Co., 94 U. S. 535 (1876); Security, etc. Co. v. Prewitt, 
202 U. S. 246 (1906). 

These cases suggest the possibility that, in the principal case, even though a con- 
tract to the same effect would be unenforceable, this by-law might be effective as a 
condition of membership. Since the union can exclude men altogether, may it not 
admit them on any condition whatever? See Greer ». Stoller, 77 Fed. 1 (W. D. Mo., 
1896). This argument might hold in case of a purely social association. See Levy 2. 
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so penalized, even as to its intra-state business.!® So the fact that the 
by-law in the principal case penalized the exercise of a constitutional 
privilege is not enough by itself to decide the case.” The real question 
in every such case is whether the social interest in the free exercise of 
the constitutional privilege involved is sufficiently strong to invalidate 
the agreement which is hampering the exercise of that privilege. 

In the principal case there is a clear social interest in the maintenance 
of efficiently functioning labor unions,!* an interest increasingly recog- 
nized by legislatures? and courts. Moreover, there is a strong interest 
in having unions resort to the legislature for the accomplishment of their 
purposes rather than to economic warfare. Any decision which impairs 
the effectiveness of this method of action must therefore be carefully 
scrutinized. On the other hand lies the great public interest in keeping 
the legislature informed of and responsive to the popular will. The 
contact to be established is between the legislature and the actual 
present will of the individual, not his will as determined for him by a 
majority vote of a labor union, even though he has so agreed. It is 
essential to the maintenance of this contact that the exercise of the 
“right to petition” shall not entail serious penalties to the individual.” 

There is a further important consideration. This by-law affects the 
members of the union not only as individuals but also as citizens, and 
thereby affects the state. Agreements between private persons touching 
public matters rest on very insecure footing. A contract as to appoint- 
ment to or exercise of a public office is void as against public policy.¥ 





Magnolia Lodge, r10 Cal. 297, 310, 42 Pac. 887, 891 (1895). But the members of a 
labor union like that in the principal case have a property interest therein which the 
constitution protects. There is a wide distinction between the governing power of 
a state, exercised in making foreign corporations agree to “unconstitutional con- 
ditions,” and that of a labor union. The latter flows wholly from the agreement 
between the members, so if this by-law is effective in any way it must be because 
the members agreed that it shall be so. Austin v. Searing, 16 N. Y. 112 (1857); 
Harington v. Sendall, [1903] 1 Ch. 921. The difference between holding the by-law 
a contract and treating it as a condition is only a matter of legal technique. The 
case depends on whether the by-law is to be given effect according to its tenor, and 
that depends on the same considerations under either theory. 

16 Western Union v. Kansas, 216 U. S. 1 (1910); Pullman Co. », Kansas, 216 
U. S. 56 (1910); Herndon ». Chicago, etc. Co., 218 U. S. 135 (1910); Harrison v. 
St. a Co., 232 U. S. 318 (1914); Donald v. Philadelphia, etc. Co., 241 U.S. 
329 (1916). 

17 The court seemed to think so, however. It relied most strongly on general 
dicta from United States v. Cruikshank, 92 U. S. 542 (1875), to the effect that an 
individual cannot deprive another of a constitutional right. 

18 See 34 Harv. L. Rev. 880, 884. 

19 See Crayton Act, § 6, 38 Srat. at L. 731, and TrapE Disputes Act (1906), 
6 Epw. 7, c. 47. 

20 Comm. v. Hunt, 4 Met. (Mass.) 111 (1842); Tracy ». Banker, 170 Mass. 266, 
49 N. E. 308 (1898); and cases cited notes 6-10, supra. 

2 “The right unrestrained and unpenalized by state action on compliance with the 
forms required by the law of the United States to ask the removal of a cause pending 
in a State to a United States court is obviously of the very essence of the right to remove 
conferred by the law of the United States.” per White, C. J., speaking for a unan- 
imous court in Harrison v. St. Louis, etc. Co., 232 U. S. 318, 329 (1914). 

2 See 3 Wituiston, Contracts, §§ 1726-1735. 

% Sallade v. Schuylkill County, 19 Pa. Super. Ct. 191 (1902); Wishek v. Hammond, 
eet D. qa 84 N. W. 587 (1900); Harris ». Chamberlain, 126 Mich. 280, 85 N. W. 
728 (1901). 
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A labor union may not financially support a public official,“ or control 
him while in office,*® because the office is a public trust requiring the 
untrammeled judgment of the incumbent. Such a judgment is desired 
from every voter, since all, for the purpose of voting, are public officials. 
Consequently an agreement to vote in a certain way is clearly unen- 
forceable.2* A by-law of a labor union providing that any member not 
voting as directed should be expelled would be equally invalid.?” Yet 
this is but one step logically beyond the principal case and rests on the 
same kind of considerations. On the whole, the result in the principal 
case seems satisfactory. But the question is a very nice one, and a 
slight variation in the facts might well lead to the opposite result. 





LIABILITY OF A STATE ENGAGED IN COMMERCIAL ENTERPRISES. — In 
view of the present tendencies toward governmental ownership and ad- 
ministration of commericial industries, apparent in some of our western 
states,’ the question is becoming increasingly important, whether the state, 
in controversies arising from such enterprises, may be sued without 
its consent. In a recent case? in which a depositor of the Bank of North 
Dakota sought to garnish credits of the bank, the Supreme Court of 
North Dakota answered this question in the affirmative. It is sub- 
mitted that the decision is unsound. 

It has not been at all uncommon for states to be interested in com- 
mercial enterprises through stock ownership in corporations. Chief 
Justice Marshall’s dictum in Bank of the United States v. Planters’ Bank? 
to the effect that a government which becomes a partner in a trading 
company takes for that purpose the character of a private citizen, 
was in reality directed toward the corporate situation only. There 
applied, it is, of course, sound. A legal entity has been created which, 
by the terms of its creation, may sue and be sued.® Whether the state 
owns little or all of the stock is immaterial. A different situation is 
presented, however, when the industry is owned by the state and oper- 
ated in its name by an adminstrative body.’ No corporate interme- 





2% Osborne v. Amalgamated Society, [1909] 1 Ch. 163; Amalgamated Society 9. 
Osborne, [1910] A. C. 87. 

28 Schneider v. Local Union, 116 La. 270,40 So. 700 (1905). See Amalgamated 
Society v. Osborne, [1910] A. C. 87, 99, 111. 

26 See 3 WILLISTON, Contracts, § 1732 

27 See Osborne 2. Amalgamated Society, [1909] 1 Ch. 163, 193. 


1 See Andrew A. Bruce, “State Socialism and the School Land Grants,” 33 Harv. 
L. REv. 401. 
2 Sargent County v. State, Doing Business as Bank of North Dakota, 182 N. W. 
270 (N. D., 1921). For the facts of this case see RECENT CASEs, infra, p. 346. 
§ g Wheat. (U. S.) 904, 907 (1824). 
4 See 2 Story, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES, 
ed., 510. 
‘ id a illustration of this is presented by the Emergency Fleet Corporation. In 
the Matter of Eastern Shore Shipbuilding Corporation, Bankrupt (Emergency Fleet 
Corporation v. Wood), 54 Chi. L. N. 58 (2d. Circ., 1921). 
§ Darrington v. Bank of Alabama, 13 How. (U. S.) 12 (1851). The state of Ala- 
bama was the only stockholder of the bank. 
7 That is the method employed in North Dakota. See 1919 Laws or Norta 
DAKOTA, c. 151. 
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diary exists which may be sued.* Does the mere fact that the state is 
engaging in a heretofore private venture make it amenable to suit? ® 

The early technical basis of the doctrine of sovereign immunity was 
that the “King cannot be sued by writ, for he cannot command him- 
self.””!° The broader reason is that it would hamper the performance 
of the sovereign’s public duties to subject him to suits as a matter of 
right." In light of the cases” supporting the constitutionality of the 
North Dakota statutes“ providing for the bond issues with which to 
finance these enterprises, it cannot be seriously contended that the 
state in undertaking them is not performing public duties. The power 
to engage in these ventures was granted to the state by constitutional 
amendment.“ The purpose was to promote the welfare of all; state 
money was used to finance them; the state in its own name owns and 
operates them; their profits go to the state. Giving due regard to the 
powers granted and received, the nature, importance, and purposes 
of the enterprises, and the way in which they have been regarded by 
courts'®.and legislatures, the conclusion seems inevitable that the state, 
in the exercise of these enlarged functions, acts in none other than its 
sovereign capacity. The rule of sovereign immunity would, therefore, 
apparently apply in this situation. But the broader argument on which 
the rule is based loses much of its force when the public duty concerned 
is that of conducting a commercial enterprise, not necessarily incident 
to government or regarded as such. Further, expediency demands 
that in the conduct of such business parties to transactions have re- 
ciprocal remedies. In view of these considerations it is arguable that 
the court should abrogate the rule in so far as the reasons underlying it 
are no longer persuasive. 





8 The North Dakota court reasoned in effect that the state, though conducting 
the bank, was not doing so in its capacity as a sovereign state, and that therefore its 
credits were subject to garnishment, even in the absence of legislative consent to such 
proceedings. Sargent County v. State, Doing Business as Bank of North Dakota, 
supra. 

® Authorities do not support such a proposition. A libel will not lie against a 
ferry boat owned by the Crown. Young v. Steamship Scotia, 89 L. T. R. 374 (1903). 
Nor will a suit lie against a railway whose assets have been conveyed to the govern- 
ment. Ballaine v. Alaska Northern Ry. Co., 259 Fed. 183 (oth Circ., 1919). When 
South Carolina operated the liquor business, a suit against a liquor dealer was dis- 
missed as being in substance a suit against the state. Murray v. Wilson Distilling 
Co., 213 U.S. 151 (1909). Cf. South Carolina v. United States, 199 U.S. 437 (1905). 
See also 17 Harv. L. REv. 270. 

10 Comyns’s Dicrest, Praerogative D. 78. See also 2 BLACKSTONE, COMMEN- 
TARIES, 3 ed., Book 3, p. 252; GEORGE STUART ROBINSON, CIVIL PROCEEDINGS BY 
AND AGAINST THE CROWN, Pp. 2. 

11 Briggs v. Light-Boats, 11 Allen (Mass.), 157, 162 (1865). 

12 Green v. Frazier, 176 N. W. 11 (N. D., 1920), aff’d, 253 U. S. 233 (1920). 

18 r919 Laws oF Norta Dakota, c. 148. Other acts of the same year regard- 
ing state industries were: c. 147, banks; c. 149, dairies; c, 150, home building asso- 
ciations; c. 152, mills and elevators. 

A 14 r919 Laws oF Norta Dakota, AMENDMENTS TO THE CONSTITUTION, 1918, 
rt. xxxii. 

18 The North Dakota court, speaking of the Bank of North Dakota, declared, 
it functions “as an agency of the sovereign power of the State, in like manner as the 
og of the State of North Dakota.” Green v. Frazier, 176 N. W. 11, 18 (N. D., 
1920). 
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Such action on the part of the court would, however, be open to grave 
objections. The doctrine of the immunity of a sovereign in his own courts 
is thoroughly and unqualifiedly established in our system of law.” 
Though in particular cases its reason may be attacked as valueless, its 
existence must be recognized, and for a court to overthrow or modify it 
would be judicial legislation. Further, in every case the question would 
arise, how to determine which undertakings should and which should not 
subject the state to suits. Rules of law would not answer that question. 
An examination of the particular enterprise, considered in its relation to 
other state undertakings, with a careful weighing of the conflicting inter- 
ests and of the various considerations of expediency involved, would be 
necessary. Such a problem is in its nature one with which legislatures 
rather than courts should deal. Actually, legislatures do deal with it. 
When they provide for administration of state activities, they explicitly 
declare in what manner claims against the state may be settled, and 
what legal proceedings, if any, may be brought against it.” Such pro- 
visions are results arrived at with deliberation, and unless the courts 
can find therein consent expressed or implied, no suits against the state 
should be permitted.!® 





RECENT CASES 


ADMIRALTY — JURISDICTION — IMMUNITY OF GOVERNMENT VESSELS FROM 
Arrest. — A libel in rem was brought against a ship owned by the Italian 
Government and operated by a ministry of that government in regular com- 
mercial business. Proctors for the ship asserted the sovereign immunity 
in its favor. Held, that the libel may be sustained. The Pesaro, Dist. Ct., 
S. D. N. Y., Oct. 1, 1921. 

For a discussion of the principles involved, see NOTES, supra, p. 330. 


ConFLICT OF LAws — PARTNERSHIP — WAR — ALIEN PROPERTY CusTO- 
DIAN — DISSOLUTION OF FOREIGN PARTNERSHIP BY DECLARATION OF WAR. — 
In 1912, X, a citizen and resident of the United States, and Y, a subject and 
resident of Germany, formed a partnership, doing business both in Germany 
and the United States. War was declared by the United States against the 
Imperial German Government in 1917. Pursuant to the provisions of the 
Trading with the Enemy Act, the domestic assets of the partnership came 
into the custody of the Alien Property Custodian. X sues the Alien Prop- 
erty Custodian, under a statute, seeking to have the defendant pay over to 
the plaintiff a partner’s share of the property. (TRADING WITH THE ENemy ACT, 
§9; 40 Stat. aT L. 419; U. S. Comp. Stat., ANN. Supp., 1919, § 3115)4e.) 
The defendant contends that the partnership was organized under German 
law, and that therefore, by German law, it was not dissolved on the out- 





16 Beers v. State of Arkansas, 20 How. (U. S.) 527, 529 (1857); Smith ». Reeves, 
178 U.S. 436, 448 (1899). See 15 Harv. L. REv. 59. 

17 This was true with respect to the statute in the principal case. See 1919 LAws 
or Norta Dakota, c. 147, § 22. Garnishment proceedings were not included within 
the specific classes of suits permitted. 

18 For a discussion of the general question of sovereign immunity, see the dis- 
pore ee of Mr. Justice Iredell in Chisholm v. Georgia, 2 Dallas (U. S.), 4109, 
429 (1793). 
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break of the war. Held, that, assuming the facts to be as the defendant con- 
iD Co aay plaintiff is entitled to judgment. Rossie v. Garvan, 274 Fed. 447 

The lex loci contractus governs the discharge of a contract. Tenant v. Tenant, 
110 Pa. St. 478, 1 Atl. 532. See Dicey, Conriict or Laws, 2 ed., 569 e¢ seq. 
It seems, by analogy, that the law governing the creation of a partnership 
should determine what acts cause its dissolution. And cf. King v. Sarria, 69 
N. Y. 24. But foreign law, even where normally applicable, will not be ap- 
plied when repugnant to clear domestic policy. The Kensington, 183 U. S. 
263. See 15 Harv. L. REv. 579. And see 2 WHARTON, ConFLict or Laws, 
3 ed., §§ 428, 490-494. At common law, a declaration of war dissolves a pre- 
viously existing partnership composed of a resident and an enemy. Stevenson 
& Sons, Lid. v. Aktiengesellschaft fiir Cartonnagen-Industrie, [1918] A. C. 239. 
See Griswold v. Waddington, 16 Johns. (N. Y.) 438, 488. And see 28 YALE 
L. J. 680, 681; 6 Va. L. Rev. 365. That doctrine has been fortified by an 
expression of legislative intent. See TRADING WITH THE Enemy ACT, § 3a 
(unlawful to trade with enemy); § 3c (unlawful to communicate with enemy); 
40 Stat. AT L. 412; U. S. Comp. Srat., ANN. Supp., 1919, § 3115%b (a), 
(c). Cf. McStea v. Matthews, 50 N. Y. 166; Matthews v. McStea, 91 U.S. 
7. And so strong is this policy that an agreement that the partnership shall 
continue is void. Planters’ Bank v. St. John, Fed. Cas., No. 11,208 (Circ. 
Ct.,S. D.Ala.). The court therefore properly held that a contrary German rule 
would not be followed. See Mayer v. Garvan, 270 Fed. 229, 237 (D. Mass.). 
It may be suggested that under a possible interpretation of the Trading with 
the Enemy Act, it is immaterial whether or not there is a dissolution by the 
common-law rule. It is arguable that the Alien Property Custodian takes 
title to the seized property, that the ownership of the partnership ends by 
force of the Act, and that the domestic partner has such an “interest, right, 
or title” in the property as will enable him to maintain this action. 


CoNSTITUTIONAL LAW — POWERS OF THE EXECUTIVE — MartTiAL LAw — 
ABSENCE OF Miitary Force. — The governor of West Virginia, by procla- 
mation, declared the existence of a state of war in Mingo County, inaugurated 
martial law, and required obedience to certain regulations. At the order of 
the acting adjutant general, but before a military force was at hand, the 
petitioners were arrested and imprisoned by a sheriff for violations of these 
regulations. Writs of habeas corpus were granted and returns were made. 
Held, that the prisoners be discharged. Ex parte Lavinder, 108 S. E. 428 

. Va.). 
Fae are two types of martial law, punitive and preventive. Under the 
former, military courts are established to try civil offenders; and this can be 
lawfully done only within the actual zone of military operations. Ex parte 
Milligan, 4 Wall. (U.S.) 2. See 34 Harv. L. REv. 659. The object of preven- 
tive martial law is to quell disturbance and maintain order; and while civil 
offenders cannot be tried under it in military courts, they can be arrested and 
detained when necessary. In re McDonald, 49 Mont. 454, 143 Pac. 947. The 
necessity for preventive martial law may be conclusively determined by the 
governor. Moyer v. Peabody, 212 U. S. 78; Hatfield v. Graham, 73 W. Va. 
759, 81 S. E. 533; Im re McDonald, supra. When troops are at hand, a proc- 
lamation of martial law ipso facto establishes it. See 2 WINTHROP, MILITARY 
LAW AND PRECEDENTS, 2 ed., 1278. It is submitted that even though troops 
are unavailable, preventive martial law may be thus established. The neces- 
sity for martial law exists only when civil authority is inadequate to avoid a 
reign of lawlessness. Unless this power is granted, — the necessity being 
admitted,— lawlessness ensues. ‘To meet such an emergency, the governor 
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may, as an exercise of his military power, use civil officers, who as citizens 
are potential militiamen, and whose acts are justified not by their civil 
authority, but by the military authority of the governor. 


ConTRACTS — CONTRACTS UNDER SEAL — SuIT BY ORALLY DISCLOSED PRIN- 
CIPAL WHEN AGENT SIGNS AND SEALS AS Party. — The plaintiff’s agent, 
in his own name, signed and sealed a contract for a lease. Alleging these facts 
and also that the defendant knew the contract was made in his behalf, the 
plaintiff seeks specific performance. Held, that the defendant’s demurrer 
be overruled. Lagumis v. Gerard, 190 N. Y. Supp. 207 (Sup. Ct.). 

Where a contract is not under seal, an undisclosed principal on whose behalf 
it was made can sue on it. Edwards v. Gildemeister, 61 Kan. 141, 59 Pac. 
259; Foster v. Graham, 166 Mass. 202, 44 N. E. 129. But where the instrument 
is sealed, the older authorities refused to allow suit by anyone not appea 
on its face as a party. Borcherling v. Kaiz, 37 N. J. Eq. 150; Walsh v. Murphy, 
167 Ill. 228, 47 N. E. 354. The modern law tends to get away from the tech- 
nicalities which formerly surrounded the use of the seal. Donner v. Whitecotton, 
201 Mo. App. 443, 212 S. W. 378. Cf. Gill v. Atlanta Ry. Co., 24 Ga. App. 780, 
102 S. E. 457. And see Sanger v. Warren, 91 Tex. 472, 44S. W. 477. In accord- 
ance with the same spirit, it is now generally held that a sealed instrument 
may be varied by an executory parol agreement. Harris v. Shorall, 230 N. Y. 
343, 130 N. E. 572. Possibly the result of this case could be reached without 
disregarding the seal. It is not a case of undisclosed principal, strictly speaking, 
because the plaintiff was orally disclosed. Since both parties knew that the 
contract was made in his behalf, the instrument does not express the real in- 
tent of the parties, and there is apparently a case for reformation. See 1 WixL- 
ISTON, CONTRACTS, §§ 296, 302. And it is to be noted that the suit here is 
already in equity. The court, however, does not adopt this reasoning, but 
bases its decision on a frank disregard of profitless technicalities. 


CORPORATIONS — DIRECTORS AND OTHER OFFICERS — BANKRUPTCY — 
RIGHT OF PRESIDENT TO FILE ANSWER TO PETITION IN BANKRUPTCY. — Two 
creditors of a corporation, who were also directors thereof, filed an involuntary 
petition in bankruptcy against the corporation. The Bankruptcy Act pro- 
vides: ‘The bankrupt or any creditor may appear and plead to the petition.” 
(§ 18b; 1918 U. S. Comp. Star., § 9602.) It appears that the four directors 
of the corporation, who own the stock in equal shares, are deadlocked as to 
whether the corporation should file an answer to the petition. Consequently 
no answer was filed for the corporation. The president, who is also one of the 
directors and stockholders of the corporation, filed an answer, as president, 
alleging that the petition was filed as the result of a conspiracy to ruin the 
corporation. The petitioning creditors move to strike out the answer. Held, 
that the motion be denied. Regal Cleaners & Dyers, Inc. v. Merlis, 274 Fed. 
915 (2d Circ.). 

Ordinarily, in an action against a corporation only the corporation can 
defend. General Electric Co. v. West Asheville Imp. Co., 73 Fed. 386 (Cire. 
Ct.,W. D. N.C.). See 6 FLETcHER, CyCLOPEDIA OF CORPORATIONS, § 4055. 
In a suit in equity, however, if the directors fraudulently refuse to defend, 
stockholders may intervene. Bronson v. LaCrosse R. Co., 2 Wall. (U. S.) 283. 
See 6 FLETCHER, op. cit., § 4055. Bankruptcy proceedings are administered in 
accordance with principles of equity. Zeztinger v. Hargadine-McKitirick Co., 
244 Fed. 719 (8th Circ.). So in the principal case, the deadlock and failure to 
defend being caused by the fraudulent conduct of two of the directors, a stock- 
holder might intervene. Ogden v. Gilt Edge Consolidated Mines Co., 225 Fed. 
723 (8th Circ.) ; Zeitinger v. Hargadine-McKittrick Co., supra. See 1 REMING- 
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TON, BANKRUPTCY, 2 ed., § 326. And see 35 Harv. L. REv. 195. Since the 
president was a stockholder, the decision is orthodox. But in New York the 
president, although he must be a director, is not necessarily a stockholder. 
See 1909 N. Y. Consor. Laws, c. 61, §§ 25, 30. And the theory of the court, 
it seems, is that the president may defend qua president. A stockholder is 
allowed to intervene in this situation to protect his interests. Bronson v. 
LaCrosse R.Co., supra. See 35 Harv. L. Rev. 195. But the president as such 
has no similar interests. Neither can he ordinarily act for the corporation 
except in so far as authorized by the directors and by-laws. Wait v. Nashua 
Armory Ass'n, 66 N. H. 581, 23 Atl. 77. The court seems to be advancing a 
new doctrine, — one which leaves open interesting questions. May the pres- 
ident file an answer for the corporation where there is simply a fraudulent 
failure to defend; or must there be a fraudulently caused deadlock; or would 
a deadlock among the directors without any fraud be sufficient? 


Equity — JURISDICTION TO Amp AVOIDANCE OF CONTRACT FOR INFANCY. — 
The plaintiff, an infant twenty years of age, made a contract to act for the 
defendant film corporation. On her representation that she was free to con- 
tract, a second firm engaged her at a higher salary. By threatening to sue 
if the plaintiff’s services were accepted, the defendant induced the second 
firm to repudiate its contract. The plaintiff seeks an injunction against such 
interference with her efforts to secure other employment. Held, that the 
> 5 be denied. Carmen v. Fox Film Corporation, 269 Fed. 928 (2d 

irc.). 

An infant may avoid contracts of employment. Gaffney v. Hayden, 110 
Mass. 137; Lufkin v. Mayall, 25 N. H. 82. See 1 WILLISTON, CONTRACTS, 
§ 228. Any act indicating such intention is sufficient. See 1 WILLISTON, 
Contracts, § 234. It is clear, then, that the first contract was avoided. In 
similar cases, equity has often aided infants in securing the full benefit of 
avoidance. Bell v. Burkhalter, 176 Ala. 62, 57 So. 460; Barr v. Packard Co., 
172 Mich. 299, 137 N. W. 697. See Reynolds v. McCurry, too Ill. 356, 362. 
The jurisdiction of equity in such cases is a jurisdiction to remove clouds on 
title, which by the modern view extends to personalty as well as realty. O’Don- 
nell v. Brown, 35 R. I. 522, 87 Atl. 311; Perry v. Young, 133 Tenn. 522, 182 
S. W. 577; Voss v. Murray, 50 Ohio St. 19. By analogy, equity should have 
jurisdiction to remove a substantial cloud upon the power to dispose of personal 
services. So long as the defendant can frighten away prospective employers 
by asserting the validity of the avoided contract, there is clearly a serious 
cloud upon the plaintiff’s power of contracting, with no adequate relief at 
law. The court seems to recognize its jurisdiction, but refuses to exercise it. 
Looking beyond the strict rules of law freeing the plaintiff from legal obligation 
upon avoidance, it sees the moral obligation of a deliberate promise, and refuses 
equitable relief which would assist her in violating it. Rules of law, being of 
general application, can at best achieve justice in a majority of cases. But 
the discretionary remedies of equity are properly to be exercised according to 
the justice of the particular instance. 


EXECUTORS — PROCEEDINGS By oR AGAINST—SET-OFF AGAINST LEG- 
ATEE.—In a proceeding for the distribution of the testator’s estate, the ad- 
ministratrix sought to set off against a legacy a debt alleged to be due from 
the legatee to the estate. The legatee objected on the ground that the statute 
of limitations barred the claim. The probate court sustained the objection. 
Held, that there was no error. In re Schaeffer's Estate, 200 Pac. 508 (Cal.). 

An executor may set off an actionable debt against a legatee or distributee. 
Re Savage, [1918] 2 Ch. 146. And in England, the fact that the statute of limi- 
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tations has run on the debt makes no difference. Courtenay, v. Williams, 
3 Hare, 539; Coates v. Coates, 33 Beav. 249. But a debt unenforceable for 
any reason other than the statute of limitations will not be set off. Re Wheeler, 
[1904] 2 Ch. 66. The majority of American decisions are in accord with the 
English view. Tinkham v. Smith, 56 Vt. 187; Jordan v. Jordan, 201 Il. 
App. 44. This view is based on the theory that there is in substance not a 
set-off, but a retention of part of a fund in the course of distribution; and that 
this retention is conscionable because the moral duty to pay the debt persists. 
See Webb v. Fuller, 85 Me. 443, 445, 27 Atl. 346; Holmes v. McPheeters, 149 
Ind. 587, 590, 49 N. E. 452, 453. But it may be urged that a legatee’s statu- 
tory claim is in its nature legal, although in form equitable. At law the 
statute is a bar, and equity should, as generally in enforcing a legal right, 
follow the analogy of the statute. Dean v. Dean, 9 N. J. Eq. 425. The 
principal case illustrates the trend of the American authorities away from 
the English view. Allen v. Edwards, 136 Mass. 138; Kimball v. Scribner, 
174 App. Div. 845, 161 N. Y. Supp. 511. 


FEDERAL Courts — AUTHORITY OF STATE LAw — EFrect OF DECISION ON 
VESTED INTERESTS. —In 1838 the United States made a grant to certain 
Indians, including part of the Arkansas River. In 1907 Oklahoma, including 
this region, was admitted to the Union. In 1913 the state granted oil and gas 
rights in the river bed to the defendants. In 1914 the state supreme court, 
in an action between other parties, found that the river was navigable and 
that title to adjacent parts of the bottom was in the state. (State v. Nolegs, 
40 Okl. 470, 139 Pac. 943.) The United States sues on behalf of the Indians 
to enjoin the defendants from extracting oil and gas. The trial court gave 
judgment for the complainant on the ground that the river was not navigable 
in fact, and that title to its bed had never passed to the state. Held, that 
the decree be affirmed. Brewer-Elliott Oil & Gas Co. v. United States, 270 
Fed. 100 (8th Circ.). 

Federal courts, in determining state law, usually follow the decisions of the 
state courts. It is particularly important that they should do so where title 
to realty is affected. Port of Seatile v. Oregon & Washington R. R. Co., 255 U.S. 
56. But it is now settled law that they will not, in construing a state statute, 
follow state decisions subsequent to the vesting of rights under the statute. 
Great Southern Hotel Co. v. Jones, 193 U. S. 532; Butte & S. Copper Co. v. 
Clark-Montana Realty Co., 248 Fed. 609 (oth Circ.), aff’d, 249 U.S. 12. See 
18 Harv. L. Rev. 134. While there are obvious advantages in allowing the 
federal judiciary to exercise an impartial and independent opinion, no reason 
favoring this exception outweighs the consideration that title should not 
depend on the litigants’ choice of courts. To make a new exception, as the 
principal case does, is doubly unfortunate. The court has authority for its 
decision. Kuhn v. Fairmont Coal Co., 215 U.S. 349. But in that case there 
were other grounds, absent here. It may be that the principal case is support- 
able without reliance on the rule laid down. The federal court might be 
justified in considering the state decision on navigability an inconclusive 
finding of fact. Cf. Economy Light & Power Co. v. United States, U. S. Sup. 
Ct., Oct. Term, 1920, No. 104. And it is arguable, as the court sug- 
gests, that the Indians got title by the grant, whether the river was navigable 
or not. 


GARNISHMENT — GARNISHMENT BY PLAINTIFF OF Dests DvE FROM 
HimseELr¥. — The plaintiff, being unable to get personal service on the defend- 
ant, garnished debts which he himself owed to the defendant. The garnishment 
was executed as provided for by statute. (1910 Onto GEN. Cong, §§ 11822, 
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11828). The defendant appeared specially and moved to dismiss the action 
on the ground that jurisdiction had not been properly acquired. Held, that 
the motion be denied. Sandusky Cement Co. v. A. R. Hamilton & Co., 273 
Fed. 596 (N. D. Ohio). 

The terms of the statute under which this action was brought are broad 
enough to embrace, as subject to garnishment, debts due from the plaintiff. 
Under this statute the garnishee is not considered a party to the action. Secor 
v. Witter, 39 Ohio St. 218, 231. See Conley v. Chilcote, 25 Ohio St. 320. The 
result reached in the principal case is not, therefore, open to the objection 
that one party is both plaintiff and defendant. See Belknap v. Gibbens, 13 Met. 
(Mass.) 471. The result is, moreover, in harmony with the decisions under 
the Custom of London of foreign attachment, the predecessor of the American 
garnishment statutes. Paramore v. Pain, Cro. Eliz. 598. See 1 Com. Dic., 
1785 ed., 423. See Graighle v. Notnagle, Fed. Cas. No. 5679. See SERGEANT, 
ATTACHMENT, 205. Where garnishment statutes are not broad enough in 
terms to include debts due from the plaintiff, a situation is found analogous 
to that which existed when the terms in which the Custom of London was 
averred were similarly restricted. N. onell v. Hullett, 4 B. & Ald. 646. The 
principal case is merely a logical application of the doctrine that in garnish- 
ment proceedings personal jurisdiction of the defendant is unnecessary. Harris 
v. Balk, 198 U. S. 215. The perils to which defendants are exposed by the 
result in this case afford an added objection to the doctrine to which it is a 
corollary. See Joseph H. Beale, ‘Jurisdiction Jn Rem to Compel Payment 
of Debt,” 27 Harv. L. REv. 107. But see Charles E. Carpenter, “ Jurisdic- 
tion over Debts,” 31 Harv. L. REV. 905, go9. 


HoMESTEAD — WHAT PROPERTY IS SUBJECT TO MORTGAGE EXECUTED BY 
HussanpD ALONE. — By statute, a homestead cannot be mortgaged unless 
the mortgage is executed by both husband and wife. (1913 N. D. Comp. 
Laws, § 5608.) The statute fixes the homestead exemption at $5000. (1913 
N. D. Comp. Laws, § 5605.) A husband and wife executed a mortgage of 
$2500 on homestead property worth $7200. The husband executed a second 
mortgage of $1500 on the same property. The second mortgagee seeks to 
foreclose. Held, that the second mortgage is valid. First National Bank v. 
Hallquist, 184 N. W. 269 (N. D.). 

Where two’ parcels of land, one homestead and the other not, are validly 
mortgaged to the same mortgagee, and later a lien attaches to the non-home- 
stead land, it has been held that the first mortgagee must satisfy himself, 
so far as possible, from the non-homestead land, though this cuts off the second 
lienholder. Frick Co. v. Ketels, 42 Kan. 527, 22 Pac. 580; Butler v. Stain- 
back, 87 N. C. 216; Cf. Brown v. Cozard, 68 Ill. 178. Similarly, if there is but 
one piece of property, the value of which exceeds the homestead exemption, 
and this is sold under a mortgage valid against the homestead, junior liens 
not valid against the homestead cannot reach the excess proceeds until the 
homestead value is deducted therefrom. White v. Horton, 154 Cal. 103, 97 
Pac. 70; In re Barrett’s Estate, 140 Fed. 569 (D. Ore.). This, in effect, is 
making the homestead exemption a lien on the property, subordinate to a 
mortgage valid against the homestead, but superior to any other mortgages 
or liens. Such a result, though not undisputed, seems in harmony with the 
policy of the Homestead Acts. See 3 FREEMAN, Executions, 3 ed., § 440. It 
should make no difference which mortgagee first seeks to foreclose. Applying 
this doctrine to the present case: the first mortgage is for $2500; the value 
of the property is $7200; the $4700 left is entirely covered by the homestead 
exemption. As the second mortgage is good only to the extent of any excess, 
and there is no excess, it should be held invalid. 
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HUSBAND AND WIFE— RECOVERY BY WIFE FOR Loss oF CowsorTIUM DUE 
TO NEGLIGENT Injury oF HusBanpb. — The plaintiff alleged that her husband, 
while working for the defendant, was injured as the proximate result of the 
defendant’s negligence, that by reason thereof she had suffered a nervous 
shock, resulting in physical ailments, had been forced to pay sundry expenses, 
had been deprived of support and the care, protection, companionship, aid 
and society of her husband, and that her husband had brought action against 
the defendant and judgment had been for the defendant. A statute provided 
that damages for torts sustained by the wife were her own and could be re- 
covered by her suing alone. (1913 N. C. Con. Star., § 2513.) The defendant 
demurred. Held, that the demurrer be overruled. Hipp v. Dupont de Ne- 
mours & Co., 108 S. E. 318 (N. C.). 

The court directs its attention largely to the question of loss of consortium, 
and its argument is that as the husband can now no longer recover for the 
injury to the wife, if she cannot recover there has been a real injury for which 
there is no redress. The wife has suffered an injury separable from the hus- 
band’s. See Flandermeyer v. Cooper, 85 Ohio St. 327, 98 N. E. 102. For this 
she should be compensated. See 26 Harv. L. Rev. 74. Yet in spite of the 
removal, by Married Women’s Acts, of the common-law reasons for denying 
recovery, the unanimous American authority prior to this case denied her 
recovery on various grounds. Smith v. Nichols Bldg. Co., 93 Ohio St. ror, 
112 N. E. 204; Kosciolek v. Portland Ry., etc. Co., 81 Ore. 517, 160 Pac. 
132; Bernhardt v. Perry, 276 Mo. 612, 208S. W. 462; Feneff v. New York, etc. 
R. Co., 203 Mass. 278, 89 N. E. 436. Most of these grounds apply equally 
to actions by the husband when the wife has been injured negligently, yet 
there recovery is allowed even though the wife has prosecuted an action to 
judgment. Neumeister v. City of Dubuque, 47 Iowa, 465; Guevin v. Man- 
chester St. Ry., 73 N. H. 289, 99 Atl. 298. See Selleck v. City of Janesville, 
104 Wis. 570, 80 N. W. 944. Contra, Bolger v. Boston Elevated Ry. Co., 205 
Mass. 420, 91 N. E. 389. The other reasons advanced are that the wife’s 
action, unlike the husband’s, is not based on loss of services; and that if she 
recovers the defendant will be subjected to double damages. But loss of 
services is not the gist of the husband’s action. See Baker v. Bolton, 1 Campb. 
493; Guevin v. Manchester St. Ry., supra. See 10 Cor. L. REv. 678. And 
double damages are impossible under a statute which makes the cause of 
action for a tort to the wife, her property. See 1868 N. C. Const., Art. X, 
§ 6; 1913 N. C. Con. Stat., § 2513. There is no substantial reason why the 
wife should not recover. 


INSURANCE — EmpLoyers’ Liapititry INSURANCE— SUBROGATION OF 
INSURER TO EmMpPLOvER’s Statutory RicHtT AGainst TorTFEasor In- 
JURING WorKMAN. — An employee of the H Company was injured in the 
course of his employment through the defendant’s negligence. Compensa- 
tion was awarded him, and paid by the H Company’s employers’ liability 
insurance company. The Workmen’s Compensation Act provides that an 
“employer, having paid the compensation, or having become liable therefor, 
shall have the right to recover in his own name.” (1918, 3 CARROLL Ky, 
Stat., 5 ed., § 4890.) The insurance company sued for its own benefit in the 
name of the H Company. Held, that the suit be dismissed. Henderson Tel- 
ephone & Telegraph Co. v. Owensboro Home Telephone & Telegraph Co., 233 
S. W. 743 (Ky.). 

The court reasons that there is no right of subrogation because the insurer’s 
business is to pay on its policies, and hence it has suffered no loss. It is to be 
regretted that basic principles of insurance law should be disregarded in de- 
veloping this comparatively new branch of the subject. The court’s reasoning 
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applies equally to fire and marine insurance, where it is well settled that there 
is a right of subrogation. Hall & Long v. Railroad Companies, 13 Wall. (U. S.) 
367; Wunderlich v. C. & N. W. Ry. Co., 93 Wis. 132, 66 N. W. 1144; The 
Frank G. Fowler, 8 Fed. 360 (S. D. N. Y.). That the insured’s original cause 
of action was statutory is immaterial. Hart v. Western R. R., 13 Met. (Mass.) 
99; Caledonia Ins. Co. v. No. Pac. Ry. Co., 32 Mont. 46, 79 Pac. 544. It is 
true that no subrogation is allowed to life insurance companies. Conn. Mutual 
Life Ins. Co. v. R. R. Co., 25 Conn. 265; Ins. Co. v. Brame, 95 U.S. 754. But 
employers’ liability insurance is strictly a contract of indemnity, and therefore re- 
sembles, in this particular, fire and marine rather than life insurance. See R1cu- 
ARDS, INSURANCE, 3 ed., § 478; SHELDON, SUBROGATION, 2 ed., § 239. The right 
of subrogation was recognized without difficulty in the analogous case of land- 
occupiers’ liability insurance. Wanamaker et al. v. Otis Elevator Co., 228 N. Y. 
192, 126 N. E. 718. In fire insurance, subrogation is granted against defend- 
ants who are not negligent, provided the insured had an action. Hall & Long 
v. Railroad Companies, supra; Hart v. Western R. R., supra. A fortiori it 
should be granted against the negligent defendant in the principal case. The 
obvious result of the court’s decision is that the employer pays for insurance 
which inures to the benefit of the tortfeasor, in the event that the employee 
elects to claim compensation. The Circuit Court of Appeals has reached an op- 
posite result. Travelers’ Ins. Co. v. Great Lakes Co., 184 Fed. 426 (6th Circ.). 


MANDAMUS — ADEQUACY OF OTHER REMEDIES — INADEQUATE REMEDY BY 
APPEAL. — The respondent, as judge in the court below, refused to make a 
reasonable allowance to the relator for expenses in prosecuting her suit for 
separate maintenance, on the ground that he had no jurisdiction to make such 
award. This was error cognizable by appeal. The relator petitions for a writ 
of mandamus to compel the respondent to make such allowance. Held, that 
the writ issue. State ex rel. Travis v. Maxwell, 108 S. E. 418 (W. Va.). 

Where a court refuses to act because it mistakenly decides it has no juris- 
diction so to act, mandamus is a proper remedy. State v. Smith, 69 Ohio St. 
196, 68 N. E. 1044; Wheeling Bridge & T. Ry. Co. v. Paull, 39 W. Va. 142, 
19 S. E. 551. But it is well settled that mandamus to an inferior court will not 
issue where there is an adequate remedy by appeal. Commonwealth v. Thomas, 
163 Pa. St. 446, 30 Atl. 206; State v. Superior Court, 20 Wash. 502, 55 Pac. 933; 
Succession of Macarty, 2 La. An. 979. A usual code provision is that the writ 
must issue “where there is not a plain, speedy, and adequate remedy in the 
ordinary course of law.” See 1915 Caz. Cope Civ. Proc., § 1086; 1907 
Mont. Rev. Cope, § 7215; 1913, 2 S. D. Comp. Laws, Cope Crv. Proc., 
§ 765. Courts have occasionally been willing to find that delay or inconven- 
ience makes appeal an inadequate remedy. State v. Johnson, 105 Wis. 90, 
80 N. W. 1104; Ketchum Coal Co. v. District Court, 48 Utah, 342, 159 Pac. 737; 
State v. District Court, 126 Minn. 501, 148 N. W. 463. See 79 CENT. L. J. 295. 
But cf. State v. Hadley, 20 Wash. 520, 56 Pac. 29; Ex Parte Whitney, 13 Pet. 
(U. S.) 404. Particularly has this been true in Alabama and Michigan. Ex 
Parte King, 27 Ala. 387; Dillon v. Judge, 131 Mich. 574,91 N. W. 1029; T. & B. 
Co. R. Co. v. Iosco Circuit Judge, 44 Mich. 479, 7 N. W. 65. See Hicu, Ex- 
TRAORDINARY LEGAL REMEDIES, 3 ed., §§ 186, 187. The West Virginia Court 
has also indicated a tendency to liberality. People’s National Bank v. Burdett, 
69 W. Va. 360, 71 S. E. 399. In the principal case it finds the remedy by appeal 
inadequate, because the relator needs funds now to prosecute her suit. Ex 
Parte King, supra. A just result is thus reached by stretching the principles 
of mandamus; but it would be better, instead of overworking and extend- 
ing extraordinary remedies, to reach justice through a reformed appellate 
procedure. 
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PLEADING — EQUITABLE REPLY TO A LEGAL DEFENSE IN THE FEDERAL 
Courts. — The plaintiff sued at law on a contract in a federal court. The 
defendant pleaded a settlement. The plaintiff’s replication set up fraud. The 
defendant demurred to the replication on the ground that as a matter of pro- 
cedure the plaintiff’s only remedy was a bill in equity to set aside the settle- 
ment. The Judicial Code, as amended March 3, 1915, provides that “‘in all 
actions at law equitable defenses may be interposed by answer, plea, or rep- 
lication without the necessity of filing a bill on the equity side of the court. . . . 
In case affirmative relief is prayed in such answer or plea, the plaintiff shall 
file a replication . . .” (§ 274b; 1918 U. S. Comp. Star., 1251b.) Held, that 
the demurrer be overruled. Plews v. Burrage, 274 Fed. 881 (1st Circ.). 

In civil actions the district courts, under the Conformity Act, follow the 
general practice of the courts of the state where they are held. See 1918 
U.S. Comp. Stat., § 1537. In many states equitable defenses and replica- 
tions in actions at law have been expressly permitted by statute. See 1913 
Wis. Stat., § 2657; 1913 Minn. GEn. Stat., § 7756; 1918 Conn. GEN. Star., 
§§ 5554, 5636. This was the practice in the state where the action in the prin- 
cipal case was brought. See 1920 Mass. GEN. Laws, c. 231, §35. But before 
the Act of March 3, 1915 the state practice was not followed so as to permit 
an equitable defense to be pleaded in an action at law. Scott v. Armstrong, 
146 U. S. 499; McManus v. Chollar, 128 Fed. 902 (sth Circ.). This was in 
accord with the rule in the Supreme Court that the distinction as to procedure 
between law and equity must be observed. Scott v. Armsirong, supra. See 
Bennett v. Butterworth, 11 How. (U. S.) 669, 675. In a very technical ruling 
the Circuit Court of Appeals of another circuit has, contrary to the present 
decision, limited the application of the Act of 1915 to equitable pleas. Keatley 
v. U. S. Trust Co., 249 Fed. 296 (2d Circ.). It is submitted that that is too 
narrow a construction of the act, and that the decision in the principal case 
is more in harmony with its purpose and intention, namely, to avoid mul- 
tiplicity of suits. See Manchester St. Ry. Co. v. Barrett, 265 Fed. 557 (1st Circ.). 
See Hand, J., dissenting, in Keatley v. U. S. Trust Co., 249 Fed. 296, 299 (2d 
* Circ.).. And see 3 Foster, FEDERAL PRACTICE, 6 ed., § 454g. The decision 
of the court seems all the more reasonable in view of the fact that the plain- 
tiff could here have amended in this very action, and proceeded. See 1918 
U. S. Comp. Star., § 12512. 


PLEDGES — DELIVERY TO CREATE A FUTURE PLEDGE — ASSIGNMENT OF 
DEBT TO ONE PERSON AND OF PLEDGE TO ANOTHER. — The plaintiff delivered 
jewels to A, who was to keep them as security if a loan should later be made by 
him and accepted by the plaintiff. A pledged the jewels to the defendant, 
B, to secure a loan to himself of £1000. The defendant had no notice that 
they did not belong to A. A then loaned the plaintiff money and took her 
note to himself or order for £600, with her written statement of the deposit 
of the jewels as security. The plaintiff knew nothing of the transactions with 
the defendant. A borrowed £300 from one C and deposited the plaintiff’s note 
as security. The plaintiff then, with notice of the defendant’s claim, paid 
C £400 on account of the note. Making no tender whatsoever to the defend- 
ant, she sued for the return of the jewels. Held, that judgment be entered 
for the defendant. Blundell-Leigh v. Attenborough, [1921] 3 K. B. 235 (C. A.). 

For a discussion of the principles of the law of pledges involved in this case 
see NOTES, supra, p. 318. The questions of estoppel considered in the case 
will be treated in a subsequent number of this REVIEw. 


SPECIFIC PERFORMANCE — GENERAL NATURE AND SCOPE OF EQUITABLE 
RELIEF — UNCERTAINTY IN CONTRACT TO CONVEY SPECIFIED AMOUNT OF 
LAND TO BE SELECTED BY VENDOR FROM LARGER TRACT. — The defendant 
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company contracted to convey to the plaintiff’s testator 640 acres out of the 
land it should hold at a certain time, of the same average probable value per 
acre as the remaining lands it should then hold, to be selected by the agent of 
the defendant company. At the time for performance the defendant company 
owned 6,320 acres. The plaintiff, who has fully performed, appeals from a 
decree dismissing his suit for specific performance. Held, that the decree be 
reversed. Williams v. Cow Gulch Oil Co., 270 Fed. 9 (8th Circ.). 

Because of practical considerations, it is generally recognized that a greater 
degree of certainty is necessary for specific enforcement of a contract than 
for enforcement at law. See PomEroy, SPECIFIC PERFORMANCE, § 159; FRy, 
SPECIFIC PERFORMANCE, 6 ed., § 380. On the ground of uncertainty, the weight 
of authority denies specific performance of a contract to convey a certain 
amount of land to be selected by the vendor out of a larger tract. Rampke 
v. Beuhler, 203 Ill. 384, 67 N. E. 796; Auer v. Mathews, 129 Wis. 143, 108 
N. W. 45. See also Pearce v. Watts, L. R. 20 Eq. 492. There is, however, re- 
spectable authority to the contrary. Fleishman v. Woods, 135 Cal. 256, 67 
Pac. 276. Cf. Jenkins v. Green (No. 1), 27 Beav. 437. The minority view, with 
which the principal case accords, seems more reasonable. The requirement of 
certainty, coming largely from history, has been overemphasized. See Roscoe 
Pound, “Progress of the Law — Equity,” 33 Harv. L. REv. 420, 434; 3 WILL- 
ISTON, Contracts, § 1424. If the fact of performance can be determined 
by objective standards, there should be no objection to ordering the defendant 
to perform, choosing from the alternatives which the contract gives him. Jones 
v. Parker, 163 Mass. 564, 40 N. E. 1044. In the principal case, moreover, 
the plaintiff had already performed. This circumstance makes a court of equity 
more ready to give relief. Sanderson v. Cockermouth & Worthington Ry. Co., 
11 Beav. 497, afi’d, 2H. & T. 327; South Eastern Ry. Co. v. Associated Portland 
Cement Manufacturers, [1910] 1 Ch. 12. See also, Gunton v. Carroll, 101 U. S. 
426; Lowe v. Brown, 22 Ohio St. 463. The court properly does not even mention 
certain entirely unfounded dicta that the requisite of certainty is greater when 
some one other than the original party to the contract is suing. See Odell v. 
Morin, 5 Ore. 96, 98; Montgomery v. Norris, 1 How. (Miss.) 499, 506. 


STATES — LIABILITIES ARISING FROM GOVERNMENTAL INDUSTRIES. — A 
North Dakota statute provides that the state shall establish a bank, to be 
financed by sale of state bonds, to be operated by a state Administrative Com- 
mission. (1919 LAws oF N. D., c. 147.) Provision is made for bringing civil 
actions against the “State, Doing Business as the Bank of North Dakota.” 
(Ibid., § 22.) The plaintiff, a depositor, seeks to garnish credits of the bank. 
The remedy of garnishment is not by the statute made applicable to the state. 
From an order refusing to vacate garnishment proceedings, the defendant 
appeals. Held, that the order be affirmed. Sargent County v. State, Doing 
Business as the Bank of North Dakota, 182 N. W. 270 (N. D.). 

For a discussion of the principles involved, see NOTES, supra, p. 335. 


TAXATION — INHERITANCE TAXES — TRANSFERS IN CONTEMPLATION OF 
Deratu. — The plaintiff seeks to recover taxes paid under protest under the 
provision of the federal inheritance tax statute taxing conveyances in con- 
templation of death. (39 Stat. at L. 777; U. S. Comp. Sr., § 633614c.) The 
trial court refused to charge the jury that “in contemplation of death”’ refers 
only to the “apprehension which arises from some existing condition of body 
or some impending peril” but instructed that the transfer is “in contempla- 
tion of death if the expectation or anticipation of death in either the immediate 
or reasonably distant future is the moving cause of the transfer.” Held, 
that there was no error. Shwab v. Doyle, 269 Fed. 321 (6th Circ.). 
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Under the New York transfer tax law the earlier decisions held that, in the 
absence of an intent to evade taxes, only gifts causa mortis were to be consid- 
ered as being in contemplation of death. Matter of Spaulding, 49 App. Div. 
541, 63 N. Y. Supp. 694, aff’d, 163 N. Y. 607, 57 N. E. 1124; Matter of Cornell, 
66 App. Div. 162, 73 N. Y. Supp. 32 (reversed on other grounds, 170 N. Y. 
423, 63 N. E. 44 5). But it is now well settled that, although its literal mean- 
ing is ambiguous, the provision also applies to transfers inter vivos. Matter 
of Palmer, 117 App. Div. 360, 102 N. Y. Supp. 236; Merrifield’s Estate v. People, 
212 Ill. 400, 72 N. E. 446. See Ross, INHERITANCE TAXATION, § 120. Nor 
is an intent to evade taxes necessary. Rosenthal v. People, 211 Ill. 306, 71 
N. E. 1121. This interpretation seems correct, since the purpose of the pro- 
vision is to tax all transfers that are intended to be of a nature and effect similar 
to testamentary bequests. Conway’s Estate v. State, 120 N. E. 717 (Ind. App.); 
State v. Pabst, 139 Wis. 561, 131 N. W. 351. See Ross, INHERITANCE Tax- 
ATION, § 111. The court in this case properly holds that the cause of the donor’s 
expectation of death is immaterial, and that this expectation need not be of 
immediate death; it being sufficient that anticipation of death in the reason- 
ably close future is the moving cause of the transfer, since the donor would 
in such a case intend a result substantially similar to that of a testamentary 
disposition. See also Conway’s Estate v. State, supra. Old age and illness 
of the donor are, of course, strong evidence that the transfer is of this nature. 
Matter of Dee, 148 N. Y. Supp. 423 (Surr. Ct.), aff'd, 210 N. Y. 625, 104 N. E. 
1128. But since in any case the impelling motive may not be the expectation 
of death, the bodily condition of the donor is not conclusive. People v. Burk- 
halter, 247 Ill. 600, 93 N. E. 379; State v. Thompson, 154 Wis. 320, 142 N. W. 


647. 


TAXATION — COLLECTION AND ENFORCEMENT — NATURE OF DouBLE Tax 
UNDER NATIONAL Prouisit1ion Act. — The National Prohibition Act provides 
that upon evidence of an illegal manufacture or sale of intoxicating liquor “‘a tax 
shall be. . . collected .. . in double the amount now provided by law, with 
an additional penalty of $500 on retail dealers and $1000 on manufacturers.” 
(41 Stat. at L. 305, 318.) The plaintiff seeks to restrain the defendant from 
collecting the “double tax”’ by warrant of distress. Held, that the bill be dis- 
missed. Kelly v. Lewellyn, 274 Fed. 108 (W. D. Pa.). 

Federal courts agree on enjoining the collection of penalties by warrant of 
distress. Kausch v. Moore, 268 Fed. 668 (E. D. Mo.); Kelly v. Lewellyn, 
274 Fed. 112 (W. D. Pa.). On the other hand, a federal statute forbids en- 
joining the collection of taxes, by warrant of distress or otherwise. See 1875 
U.S. Rev. Stat., § 3224. Itis therefore necessary to determine whether the tax 
of double the ordinary amount, imposed by the National Prohibition Act, is a 
tax ora penalty. Since a tax does not, as a license does, confer authority to do 
the act affected, it is clear that the sovereign has power to tax acts which at 
the same time it declares illegal. See 2 Cootey, TAXATION, 3 ed., 1134. Such 
taxes are, however, so unusual that a very clear intent that the charge be a tax 
should be required before so construing it. See Thome v. Lynch, 269 Fed. 
995, 1003 (D. Minn.). Merely naming a charge a tax, though it has some 
bearing, is not conclusive. Helwig v. U. S., 188 U. S. 605. Cf. Hodge v. Mus- 
catine County, 196 U.S. 276. But see Lipke v. Lederer, 274 Fed. 493 (E. D. 
Pa.). In view of the fact that a tax is a revenue measure, while a penalty 
is a punishment, the fact that a greater charge is imposed when an act is 
illegally done than when the same act is legally done is a strong indication 
that the imposition, at least to the extent that it exceeds the ordinary tax, 
is a penalty. On the whole, the decisions reaching a result contra to the 
principal case seem preferable. Ledbetter v. Bailey, 274 Fed. 375 (W. D.N.C.); 
Thome v. Lynch, supra. 
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TAXATION — PARTICULAR Forms oF TAXATION — INHERITANCE TAX ON 
EXERCISE BY WILL OF RESMENT OF POWER OF APPOINTMENT IN WILL OF 
Non-RESIDENT. — A Massachusetts testator left personalty to be held there 
by trustees, and gave to a New York beneficiary the life interest, with a gen- 
eral power of appointment by will. This was exercised by the donee in favor of 
appointees in Massachusetts. Her will, executed at her residence in New 1 
York, was probated in Massachusetts only. New York seeks to tax the trans- 
fer under its inheritance tax law. (1909 N. Y. Laws, c. 62, § 220 (6); CoNnsot. 
Laws, c. 60, Art. 10.) Held, that the statute, so far as applying to this case, 
is unconstitutional. Matter of Canda, 189 N. Y. Supp. 917 (App. Div.). 

For a discussion of the principles involved, see NOTES,-supra, p. 326. 4 





Torts — NEGLIGENT DISSEMINATION OF KNOWN FALSEHOODS — NERV- 
ous SHock REsuLTING IN PuysicaL Harm.— The defendant falsely told 
A among others that the plaintiff’s son, who had been temporarily absent from 
home, had hanged himself. A told B, B told C, and C told D, who told the 
plaintiff. The defendant could have foreseen that the plaintiff would hear the 
report. The plaintiff, believing the report, suffered a severe nervous shock 
which produced physical ailments. She now sues the defendant for a malicious 
wrong which caused physical harm. Held, that the plaintiff recover. Bielitzki 
v. Obadisk, [1921] 3 W. W. Rep. 229 (K. B. , Sask.). 

The plaintiff here has suffered the sort of harm for which the better view 
is that the law should give compensation, even in cases of negligence. Dulieu 
v. White, [1901] 2 K. B. 669; Lindley v. Knowlton, 179 Cal. 298, 176 Pac. 440. 
Contra, Spade v. Lynn, etc. R. Co., 168 Mass. 285, 47 N. E. 88. If sucha state- 
ment had been made to her directly by the defendant, there would have been 
a strong inference of an aggressive intent, and recovery could clearly have 
been had. Wéilkinson v. Downton, [1897] 2 Q. B. 57. See 34 Harv. L. Rev. 
337. But granting that the defendant’s mind had not addressed itself to the 
consequences likely to follow his act, the case is sound. It disregards cate- 
gories, and applies to unusual facts general principles of tort liability. It 
recognizes a duty not to make knowingly false statements, from which it could 
be foreseen that injury might result. The duty is grounded on the plaintiff’s 
interest in her personal security, and the obvious social interest in protecting 
that security, which outbalance the defendant’s interest in the free exercise 
of his faculties for the purpose of disseminating lies. 








TRADE UNIONS — INTERNAL ADMINISTRATION — By-Law INVOLVING ExPuL- 
SION FOR PETITIONING THE LEGISLATURE. — A by-law of the defendant labor 
union provided that any member using his influence against the legislative 
representative of the union should be expelled. The plaintiff member, in 
admitted violation of the by-law, signed a petition to the legislature asking 
the reconsideration of a certain statute. He was expelled and now seeks 
reinstatement on the ground that the by-law is void since the state consti- 
tution guarantees the right to petition the legislature. Held, that the plaintiff 
be reinstated. Spayd v. Ringing Rock Lodge, 113 Atl. 70 (Pa.). 

For a discussion of the principles involved, see NOTES, supra, p. 332. 





WILLs — REVOCATION — DEPENDENT RELATIVE REVOCATION — REVOCA- 
TION BY CLAUSE IN Lost WiLL. — The testatrix duly executed two successive 
i wills with substantially the same provisions, leaving her estate to the pro- 
ih ponent. The second will, containing an express revocatory clause, was lost 
i after her death, and only one witness was available. A statute provided that 
i no will should be proved as a lost will unless upon the testimony of at least 
| two credible witnesses. (Caz. Civ. Cop, § 1339.) There was further pro- 
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vision that a will might be revoked by a written will or other writing of the 
testator, declaring such revocation, and executed with the same formalities as 
a will. (§ 1292.) Theproponent offered the first will for probate. The contest- 
ant, to establish intestacy, offered to prove its revocation by the revocation 
clause of the lost will, upon the testimony of the one available witness. Held, 
that the second will was inoperative as a revocation. In re Thompson’s Estate, 
198 Pac. 795 (Cal.). 

Under the Code the second will could not be probated. The majority, holding 
that the revocatory clause could not be given effect apart from the will con- 
taining it, decided that there was no revocation. The weight of authority and 
reason is with the minority view, that the second will, being executed with 
the requisite formalities, is valid as a revocation. Matter of Wear, 131 App. 
Div. 875, 116 N. Y. Supp. 304; Vining v. Hall, 40 Miss. 83. It is clear that a 
written revocation need not be the valid last will of the testator. See Cat. Crv. 
CopE, § 1292. And, further, a revocation acts eo instanti. Brown v. Brown, 
8 E. & B. 876; Lones v. Lones, 108 Cal. 688, 41 Pac. 771. But if the first will 
is thus revoked and the second cannot be probated, the obvious intent of the 
testatrix to leave her property to the proponent will be defeated. Can her 
intent be properly effectuated? It is apparent that she revokéd the first will 
relying on the certainty of probate of the second. The doctrine of dependent 
relative revocation is applied to relieve against a revocation made under 
a present mistake. See Joseph Warren, “Dependent Relative Revocation,” 
33 Harv. L. REv. 337, 348 e¢ seg. In the principal case supervening circum- 
stance, the loss of the second will, rendered probate impossible. In the law 
of contracts, the substantive rules of mistake and impossibility are inherently 
the same. See 3 WiLiiston, ConTrRACTS, § 1953. The impossibility in the 
principal case should not be allowed, any more than present mistake, to defeat 
the testatrix’s intent. The revocation should be recognized as valid, but set 
aside. 
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Essays ON CONSTITUTIONAL LAW AND Equity. By Henry Schofield. Boston: 
Chipman Law Publishing Co. 1921. Vol. I, pp. xxiv, 456. Vol. II, 
Pp. vill, 457-1006. 


The subject matter of some of these essays is of local interest only, such 
as the articles on the “Street Railroad Problem of Chicago” and the “State 
Civil Service Act and the Power of Appointment.” Others, however, contain 
valuable discussions of fundamental problems of constitutional law, conflict 
of laws and equity, such as the relation of federal and state courts under the 
due process clause, the problem of Swift v. Tyson} the scope of the full faith 
and credit clause, the vexatious problem of jurisdiction for divorce, the specific 
enforcement of negative covenants, and the rule of mutuality. 

In the dedication Professor Schofield is spoken of as a consummate master 
of constitutional law. There is much in the essays to justify this. A wide 
and accurate knowledge and understanding of the actual decisions is displayed. 
In fact at times the argument is so packed with authorities as to make heavy 
going for the reader. The author does not hesitate to depart from the beaten 
paths of his subject. He proposes and defends with vigor and originality 





1 16 Pet. (U. S.) 1. 
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several theses startlingly contrary to ideas generally accepted. The essays 
are remarkably free from a “jurisprudence of conceptions.” The theory that 
judges only declare pre-existing law and do not make law is recognized as a 
fiction, but the author finds value in the fiction as a restraint on action too 
much at large. When he contends for a wider application to state decisions 
of the due process clause of the fourteenth amendment, he overemphasizes this 
value, but in the main the nature of the judicial process is clearly seen. The 
patient reader has to struggle at times to wrest the argument from a very 
involved style which is only occasionally relieved by shorter sentences and 
clearer forms of expression, but his diligent attention is rewarded by ideas 
which are stimulating and valuable even when he does not assent to them. 

The author shows a passion for uniformity and centralization. Problems 
of the relation of federal and state courts on matters of state law he always 
solves in favor of the former. The due process clause, he says, applies to the 
decisions of a state supreme court as well as to the acts of its legislature, but 
to a wider extent. “Due process of law as a restraint upon state judges 
means the whole body of the existing law.”” Thus a state court may render 
a decision as to state law so erroneous that the litigation will not be due pro- 
cess of law although the jurisdiction may be complete and the procedure per- 
fect. ‘But when a state disregards or misapplies established principles of 
State law and makes John Doe suffer for the Commonwealth’s sake, the cases 
show, I think, that its action may be vetoed by the Supreme Court of the United 
States.” This comes perilously close to making the principle of stare de- 
cisis an essential element of due process of law. The qualification is added, 
however, that the departure from established principles must be ‘“‘so gross 
as to shock the reason and justice of mankind.” A distinction is made between 
error and error so great as to be lawlessness. -This veto power, it is argued, 
should be exercised to prevent the localization of justice “to unreasonable 
extremes.” It is assumed that localization of justice is necessarily bad, and 
the expediency of so wide an appellate jurisdiction in an already overburdened 
Supreme Court is not discussed. 

When a federal court obtains jurisdiction because of diversity of citizenship 
alone, and decides a question of so-called general law contrary to the estab- 
lished principles laid down by the state court, which since Swift v. Tyson 
it may do, the author contends the state court should follow the federal. 
This solution he finds in the constitutional grant of judicial power to the federal 
courts in controversies between citizens of different states, and in the provi- 
sion of Article VI, “This constitution and the laws of the United States which 
shall be made in pursuance thereof . . . shall be the supreme law of the 
land.” The attempt to explain the contrary decision of the Supreme Court? is 
not convincing. The desire for uniformity has led to a forced construction 
of Article VI. The author meets the argument that little will be left of state 
independence under such a construction by the assertion of the power of 
the state legislature to change the rule of state law made by the federal 
court. The wide field remaining for interpretation, both genuine and spurious, 
of the state statutes is not mentioned, nor the effect of such a supremacy of 
the federal courts upon the prestige and caliber of the state courts. 

The argument that the full faith and credit clause does away with “comity” 
as a ground for enforcing statutory and common law causes of action accruing 
in sister states, while hardly supported by the decisions, is perhaps logical 
as to statutory causes at least and has considerable intrinsic merit. Little 
has been accomplished by the refusal of state courts on the ground of “public 
policy” to enforce causes of action created in sister states, except a failure to 
secure adequately interests which it was the aim of the state law where the 





2 Delmas v. Merchants’ Insurance Co., 14 Wall. (U. S.) 66r. 
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cause of action arose to protect. But it is hard to accept the argument that 
this same clause admits of an extension to give the Supreme Court power to 
declare when a state court rendering a decree of divorce was so lacking in juris- 
diction that no other state may enforce the decree, or that in it can be found a 
power in Congress to pass a national divorce act. Surely the full faith and credit 
clause is a command to the states to give full faith and credit, not to deny it. 
Whether such a power to veto the enforcement of a divorce decree of another 
state lies in the due process clause of the fourteenth amendment is not dis- 
cussed. 

Perhaps the most satisfactory article is that on “Freedom of the Press.” 
The true nature of the problem is pointed out; that is, the necessity of secur- 
ing social and individual interests by allowing the fullest possible dissemina- 
tion and discussion of truth and at the same time protecting existing social 
and political institutions. Truth in statement of fact and fairness of comment 
are the tests suggested as to the publication of matters of public concern, 
with motive not an issue. There is a vigorous criticism of “the judge-made 
law of contempt of court for publication censuring judges” by persons not 
— to the litigation in question as “intolerable in a land of equality before 
the law.” 

The editors might well have contented themselves with the publication in 
a single volume of the more fundamental articles of general interest, but the 
work is published as a tribute to the memory of Professor Schofield by his 
colleagues, and as a memorial the two volumes fulfill their purpose admirably. 
They show the scope and nature of the author’s work and make it more readily 
accessible to the profession. The high opinion which those who knew him 
best had of Professor Schofield and his work as a teacher and scholar appears 
in the two excellent forewords. 

Wittram C. VAN VLECK. 





THE QUESTION OF ABORIGINES IN THE LAW AND PRACTICE OF Nations. By 
Alpheus Henry Snow. New York: G. P. Putnam’sSons. 1921. pp. v, 376. 


This question is: ‘‘First. What are the general principles of the law of 
nations which the colonizing States respectively have recognized and applied 
and now recognize and apply, as governing their respective relations with the 
uncivilized tribes which were inhabiting the regions colonized by them at the 
time they respectively assumed the sovereignty of the regions? Second. To 
what extent and on what principles have civilized States coéperated with each 
other in recognizing and applying these principles?” (p. 18). 

Mr. Snow’s book was written at the request of the State Department that 
the author “undertake the task of collecting, arranging, and, so far as he may 
deem necessary, editing the authorities and documents relating to the subject 
of ‘Aborigines in the Law and Practice of Nations.’” This fact explains 
much in both form and substance. Apparently the author was pressed for 
time, for the request was made in April, 1918, and the Prefatory Note is dated 
December, 1918, though the heading of the book (p. 3) announces that it was 
“written at the request of the Department of State, 1919.” In any event it 
seems to be a compilation intended to serve at the Peace Conference. There 
is, however, no indication of unfairness toward German colonial administration. 
The book lacks much of present interest because it omits consideration not 
only of the question of the mandate system under the League of Nations but 
of all questions raised by the War (such as recruiting or drafting of aboriginal 
troops by France) and indeed of everything that has happened in the last ten 
years, with the exception of a brief reference to our treatment of the Philippines. 

The author’s main thesis is that in controlling aboriginal races a state acts 
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as mandatory of the society of nations, that it is a trustee in the widest sense, 
a tutor or guardian of the native peoples. His proof, however, is not convincing 
to anyone acquainted with what has been done as well as what has been said. 
The author purports to tell us what is the law and practice of nations. But 
his attention is chiefly fixed on the diplomatic language of nations. He gives 
a diplomatic history of the treatment of inhabitants of lands occupied and 
ruled by the European races. (There is no mention of Japanese exploitation 
of Formosa or continental Asia.) He tells us of international agreements and 
municipal regulations. Of the performance of these agreements and the admin- 
istration of these regulations little is said. And thus for over 300 pages we 
wander for the most part in a paradise of rather hypocritical diplomacy. The 
outward show of altruism is sometimes the harbinger of its inward growth, 
and we may hope that such is the case in this matter. Hypocrisy then is the 
manifestation of a sense of shame which has not yet become strong enough to 
change conduct. But it is conduct alone that constitutes the law, or at least 
the practice of nations. 

After a discussion of the word “aborigines” and a short historical introduc- 
tion, the policy of the principal states with colonial possessions is taken up 
under the titles, “Rights of Aborigines in Land,” “ Personal Rights of Abo- 
rigines,” and ‘Agreements between Tribes and States.” The latter half of the 
book deals chiefly with general treaties concerning central Africa and Morocco. 
The account of the relations of Great Britain and the United States with the 
American Indians is the most satisfactory part of the book, for, on the whole, 
judicial decisions and legislative documents, which are the author’s mainstay 
throughout, give a fair idea of their actual legal status. But it is difficult to dis- 
cover in these authorities intimations that the liberties denied or secured the 
Indians express a principle of international law. The gradual abolition of the 
slave trade is also told in an illuminating way. The author is of the opinion 
that, though international traffic in slaves is illegal today, inland slavery is 
“not contrary to the law of nations.”’ If this isso, how can he rely on our treat- 
ment of free red men (or free black men) as establishing any principle of inter- 
national law? 

Mr. Snow’s book contains many long quotations, which are none too care- 
fully translated. His statements, moreover, are now and then inaccurate. 
These slips are probably to be attributed to haste, but they: detract seriously 
from the value of the book. Thus a part of the Act of March 3, 1871, forbidding 
future treaties with Indian tribes, is printed (p. 207) as if a direct quotation, 
although it is the sense of the statute that is given and not the exact words. 
Again, the author says that ‘the question of Liberia is plainly not one of the re- 
lationship of civilized states to aboriginal tribes, since the inhabitants, though 
of aboriginal descent, are civilized” (p. 27). But the population of Liberia 
of American experience and their descendants comprise only about one per 
cent. of the total population, a proportion scarcely larger than that of the 
European population in adjacent parts of Africa. Laws of several colonies 
are translated not from the original language. Once indeed the author gives 
the law of a British colony translated from a French text (p. 167)! The 
translation of the resolutions of the Brussels African Congress (pp. 179-189) 
retains several unfortunate Gallicisms, such as “professional knowledge of 
the aborigines” “professional schools of aboriginal industries,” and “judiciary 
authority.” There are also numerous misprints, particularly in the French. 

The book in short shows the usual shortcomings of hasty work, necessary 
perhaps in its compilation, but certainly not in its editing for publication. 
This is perhaps due to the fact that it was published posthumously. But it 
marks a beginning of systematic treatment of a topic of vital concern to ex- 
ploited peoples and indeed to all peoples. 

WrtiAM Gornam RICE, JR. 
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THE History oF CONSPIRACY AND ABUSE OF LEGAL PROCEDURE. Cambridge 
Studies in English Legal History, Vol. I. By Percy Henry Winfield. 
Cambridge, England: University Press. 1921. pp. xxvii, 217. 


The new life that was breathed into the English universities a hundred years 
ago quickened every branch of learning but that of law. In its homeland 
the common law was still deemed unworthy of serious study; the universities 
judging that only the law of Rome could yield return for scientific research. 
A half century passed before the common law really got a foothold. Not 
until the historical study of the English law was undertaken did any phase of it 
seem capable of scientific treatment. In fact, the school of reformers which 
derived from Bentham saw in law only an aggregate of unrelated rules; the 
Langdellian vision of the “seamless web” was seen by Maitland and inspired 
that fine phrase, but it has made its way slowly with British lawyers. 

Under Maitland in Cambridge, and Sir Frederic Pollock and Sir Paul Vino- 
gradoff in Oxford, the historical method changed this attitude of the univer- 
sities. English legal history took its place in the legal curriculum, and was 
followed by the law itself; so that now about a year of English law, out of a 
three-year course, is offered at these universities. 

In Cambridge, especially, Maitland’s enthusiasm for the constructive history 
of law has not been allowed to die; his benign features rouse the ambition 
of the undergraduate in the Squier Law Library and his speaking portrait 
cherishes the zeal of his successor in the hall of Downing. The torch has not 
failed. Professor Hazeltine’s valued writings have kept it alight. His inspir- 
ation is felt in the recent foundation, by the younger teachers, of the Cambridge 
Law Journal. Finally we have this first volume of the Cambridge Studies 
in English Legal History. This productivity proves the force of the example, 
and it shows as well the health and vigor of the new life. The true spirit of 
legal learning is still animating Maitland’s university. 

In a modest preface Professor Hazeltine sets forth the program of the new 
series. “The point of view adopted in planning the series is that English law 
has a place in world history and not merely in insular history.” “Two kinds 
of studies will be included in the series: monographs and editions of texts.” 
In no place so well as in Cambridge could the old texts of the law be edited. 
The incomparable collection of early legal manuscripts, and the almost un- 
rivalled collection of early printed English law books in the Cambridge Univer- 
sity Library make it almost the duty of her scholars to edit the unprinted texts. 
As for the monographs, Dr. Winfield’s book makes us eager for more. 

After a general chapter on ancient dealings with abuse of legal process, 
the writ of conspiracy is taken up, and good reason given for concluding that 
it was based only on the Ordinance of Conspirators. The scope of the writ 
and the essentials to liability are next considered. In this chapter great force 
is added to the argument by the use of material still in manuscript. 

The history of the writ and of the criminal procedure is then developed, 
through its “withering” by the Star Chamber, to its gradual extension to 
cover trade combinations; and the supersession of the writ by the action on the 
case follows. Thus bringing the law down to modern times, the author has 
prepared the ground for his promised work on the modern law. 

Three chapters on Maintenance and Champerty, on Embracery and Mis- 
conduct of Jurors, and on Common Barratry, finish the discussion; and an 
index follows. 

Of the work of Dr. Winfield one can speak only in the highest praise. He 
seeks his authorities in many fields. Mention has already been made of his 
careful use of the manuscripts. He also makes the parliament rolls yield rich 
returns. The author has proved himself one of the very best of those scholars 
who can make the legal past throw its light upon the present law. 

J. H. BEALE. 








| 
| 


354 HARVARD LAW REVIEW 


MEN AND Booxs Famous IN THE Law. By Frederick C. Hicks. With an 
Introduction by Harlan F. Stone. Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Company. 1921. pp. 259. 

This small volume traces in the broadest outline the lives of a few law writers, 
and more especially the story of their legal writings, the inception, production, 
and vicissitudes of works which for the most part have become classics in legal 
literature. It contains chapters on Cowell’s Interpreter, Lord Coke and the 
Reports, Littleton and Coke upon Littleton, Blackstone and his Commentaries, 
James Kent and his Commentaries, Edward Livingston and his System of 
Penal Law, and Henry Wheaton, together with an appendix containing biblio- 
graphical suggestions. The book is also illustrated with portraits of the writers 
who are the subjects of the chapters. The chapters which deal with American 
authors seem on the whole better than those which deal with English authors. 
One might question the selection of authors and books, yet criticism is disarmed 
at the outset, for Mr. Hicks frankly admits that “out of the hundreds of au- 
thors and books that might have been considered, the selection of these few has 
been made almost at random — because they happened to be of special inter- | 
est to the author” (p. 7). 

Indeed to measure adequately the function of the book requries an ap- 
preciation of what the author has consciously undertaken. In Mr. Hicks’s 
own words, “no pretense is made of giving an adequate picture of the contents 
of the books. That would require a technical presentation which would de- 
feat the end sought. Nor is a complete picture of the authors of the books 
given. The studies are merely impressionistic sketches of men and books fam- 
ous in the law, with glimpses here and there of the events and ‘er of the 
time in which the books were written, published, and read” (p. 7). It seems 
to be assumed that the present methods of legal instruction are producing a 
body of lawyers who, while more scientific than their predecessors, are becom- 
ing progressively ignorant in the classics of their profession. ‘The figures of 
the great lawyers and commentators treated of in this volume, so vivid and 
outstanding to law students of an earlier day, are becoming shadowy and 
indistinct to the students and the lawyers of this generation” (p. 11). The 
purpose of the book is to inspire students to know more of the makers of the 
great law books, to the end that much of educational value may be gained from 
a study of the men and books that have influenced to a marked degree Anglo- 
American legal development. The author goes further and maintains that law 
books have a human appeal and should be a part of the general knowledge of 
every cultured person. The book, therefore, is directed to two essentially different 
classes of readers. The attempt is worthy of praise; its. success is open to 
question. The chapters are too sketchy to give any real sense of satisfaction to 
a reader trained in the law. Even a student of law is worthy of more substan- 
tial mental diet. Sketchy as the chapters are they are not calculated to appeal 
to the general reader. The book is too much of the commentary and too little 
of the informative, and the commentary is upon matter of which the lay 
reader is usually ignorant. One might go further and take issue with Mr. Hicks 
on his fundamental proposition that law books have a universal human appeal. 
The law itself is catholic; its subject matter embraces all human activities, 
touches all the social relations, but it does not follow that books about the law 
have a general human interest. It is to be feared that Bracton, Glanvill, Little- 
ton, Coke, and even Blackstone will continue to be of interest almost solely to 
the historian. 


Witiram Epwarp McCurpy. 
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TRAINING FOR THE PUBLIC PROFESSION OF THE LAW — A REPLY TO 
Mr. Kates. — In the November issue of the REview there appeared a 
book review by Mr. Albert M. Kales, of the Chicago bar, commenting 
upon “Training for the Public Profession of the Law,” by Alfred Z. 
Reed, published by the Carnegie Foundation for the Advancement of 
Teaching. To this review Mr. Reed has written the following reply. 
While it has not been customary for the REvrew to publish such replies, 
an exception has been made in this case, as it has seemed to the editors 
that the subject is one of extraordinary contemporary interest. — Ep. 


SCHOLARSHIP OR OPINION? 


Mr. Albert M. Kales, reviewing my volume, “Training for the 
Public Profession of the Law,’ in the November number of the 
Harvarp Law ReEviEw,! complains at the outset that he finds it 
difficult to understand what I mean, in the last of my eight “Parts.” 
This criticism could certainly not be directed against any portion of 
his own refreshingly vigorous comments. These do not, as it seems to 
me, convey to the uninformed reader an accurate impression of the scope 
and purpose of my volume, but they make entirely clear Mr. Kales’ 
views in regard to certain matters. In spite of my lack of clearness, he 
proceeds confidently to assume that he knows what I am “driving at,” 
and on this precarious basis he gives me a trouncing which — if his 
assumptions were correct —I should richly deserve. He then devotes 
three of his six pages to reiterating views, with which he has long been 
identified, in regard to the importance of teaching only local law, and 
scolds me, by name — though always with courtesy — for not agreeing 
with him. Finally, his concluding words are these: “Is this the beacon 
which is to fire the imagination of young men stirred by the recent 
conflict?” He implies quite plainly, first, that I have lighted no such 
beacon — which is obvious — and second, that I ought to have done 
so — which I think is open to question. 


I 


Mr. Kales is entirely correct in drawing attention to the verbal 
obscurity and substantial vagueness of my constructive proposals. 
Whether he is equally correct in imputing this to me as a defect, I am 
not so certain. The assurance with which he expresses himself in regard 
to highly contentious matters is admirable in the case of one who, like 
himself, has devoted his entire life to the practice and teaching of the 
law. I had thought that a similar tone would be somewhat out of place 
in the case of one who has devoted only eight years of study to law and 
legal education. Many disputable points are involved in this general 
topic. Nothing like common agreement exists among men whose opin- 
ions deserve respect. From the beginning it has seemed to me wise, 
therefore, to subordinate my own slowly crystallizing views to a state- 
ment, as nearly dispassionate as I could make it, of facts. I have thought 
that a concrete plan of reform, with all of its details perfected, would 
receive the treatment that is usually and rightly accorded to attempts 
of closet philosophers to regenerate the world. When, therefore, Mr. 


1 35 Harv. L. REv. 96. 
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Kales dignifies my occasionally obtruded opinions by a six-page refuta- 
tion, he seems to me to accord them greater importance than they deserve. 
If my statement of the facts is fairly comprehensive and clear, I doubt 
whether the value of a five hundred page study would have been enhanced 
by additional pages devoted to propaganda. 

It may be that at some future date I might profitably explain more 
fully just what I mean when I declare that we not only always must 
have, but already actually do have, a “differentiated” bar. Discussion 
of this proposition would certainly contribute to my own enlightenment. 
In addition, a controversy, proceeding from this starting point, might 
entertain and possibly would even benefit others. Before I amplify my 
own tentative views, however, I should require some assurance that any 
real interest is taken in them. Such interest does not seem to be displayed 
by one who jumps to the conclusion that all I am “driving at’’ is “the 
division of lawyers into the strong and successful on the one hand and 
the weak and mediocre on the other’’; this division to be determined 
largely by considerations of social position.? A critic who tortures my 
obscure and scattered “hints” into support of any such ridiculous propo- 
sition as this seems to me more eager to protect his own opinions against 
attack than to ascertain what merit, if any, there may be in my position. 


II 


I cannot, however, pass over these opening pages of Mr. Kales’ 
review without calling attention to one remarkable proposition that he 
advances. With some glimmering perception of what, under my verbal 
infelicities, I really am “driving at,” he boldly asserts that “no differen- 
tiation can be based upon’. . . the original educational effort of college 
and law school.” - His argument is that success at the bar “‘is a matter of 
competition,” in the course of which the lawyer’s original formal educa- 
tion, “while it may leave some marks, fades out very materially.”’® 

Now of course in the past, when law schools were less efficient institu- 
tions than they are now becoming, and when the law was less complex 
than it is to-day, it has undoubtedly been true that experience, rather 
than education in a narrow sense, has been the determining factor in 
furthering success at the bar. The training received prior to admission 
to practice has contributed a relatively small amount to the fund of 
knowledge and of practical expertness which the accomplished lawyer 
displays. Practitioners whose native abilities have enabled them to 
counteract the defects of their early education are peculiarly liable to 
place a low estimate upon the importance, actual or potential, of formal 
preliminary training. Is this to be a permanent condition, however? 
Will the kind of preliminary training that lawyers receive never amount 
to much, one way or the other, either as a ground for forecasting that 
they will probably be successful or unsuccessful, or as a basis for dividing 
them in any other way? Will that part of a lawyer’s proficiency which 
he secures at the expense of his early clients always bulk so large in the 
final result that it will make very little difference what sort of law school 
he has attended, or whether indeed he has attended any? 


2 35 Harv. L. REv. 98. 3 [bid. 
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This may be true. The knowledge or skill required to practice many 
vocations can best be acquired almost entirely from experience, after a 
relatively unimportant grounding in general or technical preparation. 
It may be that the practice of the law is one of these vocations — that 
it is not now, and cannot be converted into, a genuine learned profession 
that requires an elaborate formal preparation before it may be properly 
pursued. If this is true, then indeed the publication of the recent Car- 
negie bulletin represents an entirely unnecessary waste of labor and time. 
It is part of a quite needless current pother about advancing the stand- 
ards of law schools and of bar admission requirements. 


Il 


Mr. Kales does not, however, really believe that law schools are 
of negligible importance in the making of lawyers; for half of his 
entire review is taken up by a vigorous declaration that law schools 
should now abandon the pretense of teaching a non-existent “national 
law,” and should devote themselves in future to teaching the concrete 
law of their own jurisdictions. Here again he may be correct. His 
argument is certainly convincing as to one not unimportant point: The 
Harvard Law School faculty recently included at least one professor 
who definitely repudiated the original concept of Dane and Story and 
Langdell. These worthies may well have been wrong. The attempt to 
realize their ideals has always been carried on under considerable practical 
difficulties. Perhaps because of these difficulties we should now abandon 
the attempt. Law schools which now contain students from many juris- - 
dictions must either, in order to be good law schools, teach many different 
and independent systems of law concurrently; or, if this is a task which, 
for reasons outlined in my Chapter XXV, is beyond the resources of any 
school, then students from different jurisdictions should cease to come to 
a single law school. The Harvard Law School should confine itself to 
Massachusetts students, and the Michigan Law School to those of Michi- 
gan. It may be, in short, that the conceded difficulty of preventing our 
law from becoming permanently and increasingly disintegrated should 
now be rendered an utter impossibility. We should abolish a type of 
legal study which in the past has done something — and which Mr. Kales 
apparently concedes is still doing something — to arrest the naturally 
disruptive tendencies of our political organization. 3 

I am not myself competent to phrase the argument against this 
position more adequately than I have phrased it in various passages of 
my volume. Not being a lawyer or a law teacher myself, my words in 
any case carry little weight. This much I will concede to Mr. Kales. 
If the present faculty of the Harvard Law School feel about this matter 
in the way that he does, then the sooner this school abandons the farce 
of pretending to teach national law, the better. On the other hand, if 
this faculty still includes scholars who hold that there is a fundamental 
integrity to our common American law which should by all means be 
preserved, lest the law of these United States become like that of Con- 
tinental Europe prior to the adoption of the Code Napoléon — then it 
would seem incumbent upon them to reply to their late colleague. They 
can do so more effectively than I can. 
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I will accordingly restrict my own comment upon this portion of the 
review to two relatively unimportant observations. 

Mr. Kales, who seems to have the same respect for me as an his- 
torian — I do not mean this sarcastically — that I have for him as a 
legal scholar and writer of forceful English, says * that I know how the 
English universities, with their teaching of Roman or civil law, became 
sidetracked in the development of English law and legal education. He 
condemns me, accordingly, for my incapacity to grasp the, to him, obvious 
truth that, if our own university law schools cling to their conception of 
national law they will be sidetracked in a similar manner by schools 
that teach the actual law of local practitioners. I waive the question 
whether, in a discussion covering local law, the development of the 
law of continental Europe does not provide a closer parallel, and whether 
the teaching of imperial Roman jurisprudence by the continental 
universities was not the precise cause that prevented the law of their 
states from becoming permanently disintegrated. Does he not overlook 
a vital defect in his own analogy? The graduates of the English univer- 
sities did not enter into legal practice until after they had gone through the 
Inns of Court and learned the actual, living, de-academized “common” 
law. Even so— I have been told by those who know more about such 
matters than I do —a tincture of the civil law was infused into the 
English common law, by judges who had studied its principles in 
the universities. Whether this civil law element did much good to the 
practitioners’ common law or not, I do not know. I rather suspect that 
those who. may be interested in proving the point could show that it 
did. In any case, it crept in. Now perhaps the graduates of our national 
law schools ought similarly to go subsequently to a local law school, in 
order to get some of the theoretical nonsense out of their systems. Or 
perhaps they ought not. I myself rather incline to the latter view, 
believing that the gap between our own national and local law is far 
less wide than that between the civil law and the bureaucratically devel- 
oped rules of the English courts; and that even now American national 
law can be and is taught in a fairly concrete and practical manner. 
However this may be, it seems to me clear that if the graduates of such 
schools do enter a local law school, they will be in as favorable a position 
for influencing the development of the law as was the university trained 
lawyer of England; and that if, on the other hand, they proceed, as now, 
directly into practice, they will be in a much more favorable position. 

If a sufficient number of young men enter the legal profession, after 
being saturated with the spirit of the national Jaw, they are likely to make 
their mark felt, if indeed they have not already begun to do so. To the 
extent that they are elevated to judicial positions — as some of them 
already have been— or produce good textbooks — as more of them 
might, — there is a possibility that what is now regarded as theoretical 
nonsense by many may be respected as genuine law by all. This weight 
of mere numbers must be taken into account in any attempt to forecast 
the probable development. Harvard could accomplish little in this 
direction when Harvard was standing alone. The large and increasing 
number of schools that are imbued with Harvard ideals may reasonably 





* 35 Harv. L. Rev. ror. 
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hope to accomplish much more, particularly in case their efforts are 
reinforced by schools of different immediate aims, which employ, how- 
ever, national-law textbooks for a portion of their curriculum. All this 
will, of course, take time. But if the opposition of older practitioners to 
this development is wrong, and if the constantly growing number of 
younger men are as forceful in the defense and promulgation of their 
point of view as Mr. Kales is in his, the chances seem to favor their 
eventual triumph. 

In a word, it is submitted that the question that should properly be 
discussed is whether a national common law, or, if this cannot be attained, 
then at least a law that is much more nationalized than that which we 
now possess, would or would not be of inestimable advantage to the 
people of our not quite sufficiently united country. If it would be, then 
there is no reason why those to whom this ideal appeals should be dis- 
couraged by the fact that its full realization can be secured only at the 
cost of much time and labor. 

As has just been intimated, it is not likely that the national law schools, 
of themselves, can bring this state of affairs to pass. For a long while, 
and perhaps permanently, local law schools will continue to exist. These 
will exert a powerful influence to block this development, unless by good 
teaching from good textbooks, some of which at least must be provided 
by the national schools, their forces can be turned in the same general 
direction. This brings me, however, to the second observation that 
I propose to make upon Mr. Kales’ argument in favor of a unitary 
type of local law school. He asserts that I conceive “that the study of 
the local law must always remain narrow, practical, and inferior, and be 
carried on by part-time or low-standard schools.” ® 

This is a most extraordinary assertion. Of course, we both of us 
recognize that there is a sense in which the study of local law may be 
said to be more “practical” than that of national law. The only basis 
that I can find for the remainder of the statement, however, is my expres- 
sion of belief that part-time law schools will naturally emphasize local 
law. The sentence as a whole is fundamentally at variance with views 
that I entertain with regard to the perfectibility of local, part-time 


instruction in the law — views which, whether right or wrong, whether’ 


important or unimportant, have at least been expressed with sufficient 
clearness to be understood by other critics of my volume. I trust that 
I shall not be considered discourteous or small-minded if I harbor the 
suspicion that Professor Kales has given to my Chapter XXV and to 
my concluding chapters only that measure of attention which he believes 
they justly deserve. He seems not to have read these parts of the vol- 
ume with that degree of care which is commonly supposed to be one of 
the unfortunate responsibilities of a painstaking reviewer. 


IV 
Finally, a word as to that beacon light the absence of which from 
my volume Mr. Kales so emphatically deplores. No, I have not lit 
a beacon. My readers will find here at most a feeble tallow dip, hidden 


5 35 Harv. L. REv. tor. 
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under a bushel of historical data and statistical tables. Are these lat- 
ter — as Mr. Kales seems to intimate — erudite, but of little practical 
value? If so, I am sorry; for I had hoped that a careful statement of 
the facts, coupled with an indication of some of the many problems they 
suggest and of the general way in which, as it seems to me, these prob- 
lems will have to be approached, might be of some slight assistance to 
the coming generation of legal scholars. This was a more modest aim 
than that which Mr. Kales imputes to me, but for whatever value such 
work may possess, this was what I was actually trying to do. This 
would have been clearer to the readers of his review had he seen fit to 
quote my full title: “Training for the Public Profession of the Law: 
Historical Development and Principal Contemporary Problems of Legal 
Education in the United States, with some Account of Conditions in 
England and Canada.”’”? A clumsy title, this. Mr. Kales’ gift of terse 
expression is not mine. But it brings out better than does his own more 
readable criticism what I aspired to do. This was— to continue his 
metaphor — merely to gather fuel for any beacons that others may 
feel themselves competent to light. I am gratified that Mr. Kales has 
already applied the torch of his eloquence to my dry material. I hope 
that the blaze of scholarly discussion which — in admirable temper — 
he has kindled, may spread, and that we shall all be benefited by the 
resulting illumination. 
ALFRED Z. REED. 





7 The failure to quote the full title is chargeable to the editor rather than to the 
reviewer. — Ep. 
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